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PREFACE 


This little book seeks to explain the various provisions of the 
Indian Constitution in a simple and lucid language which the students 
and the general readers, we hope, will appreciate. It will enable its 
readers to understand and comprehend the nature of the polity set up 
under the Constitution. It is a text-book for the under-graduate 
students of Indian Universities who take up the study of the country’s 
constitutional and administrative system. It has been our special 
endeavour to incorporate the most up-to-date information in the book 
and this gives it a definite edge over many a text-book dealing with the 
same subject. In short, this book is an attempt to review in brief the 
historical background that led to the framing of the Republic’s 
Constitution ; to explain, in as clear and simple a manner as possible, 
its working in actual practice, and to analyse the impact of the*rapidly 
changing conditions on the development of the democratic institutions 
and the administrative set-up. 
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CHAPTER I 


BACKGROUND 

The Indian Constitution is as much a product of history as of the 
deliberations of the Constituent Assembly which was specially constitut¬ 
ed and convened for the purpose and which finished its task in a period 
spread over to almost three years. The Constituent Assembly, when it 
met on 9th December 1946, to begin its momentous task, had not 
placed before itself a clean slate. At every phase and stage of its work 
of drafting a constitution for the country, it was influenced and condition¬ 
ed by the political and constitutional developments of the past ninety 
years or so. Thus, the origin and growth of the Constitution of India 
is rooted in the history of India during the British period. And so in 
order to understand and comprehend the nature of the Indian Constitu¬ 
tion, it is essential that we have a pepp- into the past when the British, 
ruled the country, and see what type of constitutional machinery was 
devised and developed by them in order to rule over a country which 
formed the biggest chunk of their once far-flung empire. This would 
help us to understand and perceive many of the features of the Consti¬ 
tution and provide us with the knowledge of the back-ground and the 
perspective which helped to give shape, form and content to the Consti¬ 
tution of India. 

The British came to India ostensibly to trade, in the beginning of 
the 17th century, but taking advantage of the deteriorating political 
situation in the country and exploiting every opportunity that came 
their way, they established themselves as the governors of the country. 
Their regime lasted till mid-night of 14th August 1947. The history of 
the British rule in India can conveniently be divided into five periods. 
The first period lasted from the beginning of the seventeenth century to* 
the middle of the eighteenth century, the East India Company function¬ 
ed as a trading corporation, keenly in rivalry with the similar types of 
merchant companies from France and the Netherlands. These British) 
merchants knew that it was only by wooing the native powers that they 
could secure greater commercial and trading advantages over their Euro¬ 
pean rivals in India, and'with this aim in view, they always played tfieir 
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cards well. The next hundred years saw the emergence of the East India 
Company—a body of merchants—as a political power which had 
mot only acquired sizeable territory in India but had also consolidated 
its dominion, and which po.sed a potential threat to the weak, divided, 
strite-slrickcn native rulers of the country. The rise and development 
of the Company as a political and military power steadily led to the 
decline of its mercantile functions and privileges. And when the revolt 
of 1857 shook India, it Is true that the forces of liberation were defeated 
and the country lay low. but the one significant cfTect of this revolt was 
the bundling out of the East India Company and assumption of full 
powers by the British Crown over Indian territory. The corrupt 
Company came to an end by the Act of 1858 and with this ended the 
secimd phase of the history of the British rule in India; the powers 
previously w ieldcd by the Court of Directors of the Company and by 
the Hoard of Control passed on to the British Crown. The Act charged 
the Secretary of Slate for India with the “superintendence, direction 
and conirid of all acts, operations and concerns which relate to the 
GoNcrnmeni or revenues of India, and all grants. and other pay¬ 

ments and cheques out of or on the revenues of India" ; and the 
Governniem ol India and each of ilic provincial governments were 
•required to pay due obedience to all such orders as they may receive 
from the Secretary of Slat.*. 

The next lew decades in wliich peace and stable government came 
into being, led to the spread of modern education and a class of educat¬ 
ed Indians, politically conscious and awakened, emerged and came to 
the lore, clamouring lor a proper share in the administration of the 
comurv. The fimnding of tile Indian National Congress in 1885 for 
the cultur.ii, mor.il. social and political regeneration of the people of 
India \^as a mn-nenlous step, as in the next 20 years only it became 
t!tc majoi' \ehi. Ic t'lLii lrans(i.'rmed the political climate in India and 
made the pi''p.; !e. ' that ni ihe administration of their country they 
iuive a deli ao say uul share. 

Mie policies pursued by l.ord Curzon who came to India as the 
fii)\ernor-General in ihe partition t^f Bengal effected by him, and 

'he deteal ol Russia bv an \siaiic power—.lapan—contributed a lot in 
uousi'ig the entluisi.isin .q , Indian nationalist forces and created a 
pi'i'louad and stirring lnl[>l.■^sion upon iheir minds. To assuage the 
n-ehngs ol lIio IiidLiii , l ord Vlint’'. who succeeded as Governor- 
General in I nos. app >irned a Committee from his Executive Council, 
ifier obtaining the appioval of Lord Morley. the Secretary of Slate for 
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India, to inquire into the means of associating Indians more closely 
with the administration. There was, however, no inclination on the 
part of the British to introduce any sort of representative government 
in India. The Government of India submitted specific proposals to 
the Secretary of State in October 190S for the enlargement of the 
Imperial and Provincial Legislative Councils. 

Earlier, in October 1906, some of the educated Muslims led by His 
Highness the Aga Khan, who had sensed that some steps were being 
proposed by the Government to give wider share to Indians in the 
administration, waited upon the Viceroy at Simla and submitted an 
address to him. This address contained a unique request and it was 
for the grant of separate representation to the Muslims in the Legisla¬ 
tive Councils on the basis of their contribution to the defence of the 
Empire and their past political greatness. Lord Minto, the Governor- 
General of India found no hesitation whatsoever in announcing imme¬ 
diately his acceptance of the request made by the Muslim delegation 

and declared ; ‘I am entirely in accord with you .that any electoral 

representation in India would be doomed to mischievous failure which 
aimed at granting a personal enfranchisement, regardless of the beliefs 
and traditions of the communities composing the population of this 
continent’. The acceptance and fulfilment of this demand for separate 
and communal electorates definitely changed the course of the history 
of India. Perhaps the seeds of Pakistan were sown at the heights of 

Simla in 1906 and the crop was finally harvested on the plains of Delhi 
in August 1947. 

The Morley-Minto reforms incorporated in the Indian Councils Act 
of 1909 made important changes in the composition and functions of 
the Legislative Councils, both at the Centre and the Provinces. The 
strength of the Imperial Legislative Council was raised to a maximum 
of 60, of whom not more than 28 were to be officials. The Governor- 
General could nominate 5 members ; the remaining 27 seats were dis¬ 
tributed to secure the representation of the non-officials, land-owners, 
Muslims and Chamber of Commerce. In the enlarged provincial Legis¬ 
lative Councils a small majority was secured to the nominated officials 
and non-official members over the elected members. 

The reforms ushered in by the Act of 1909 fell far short of the 
•expectations of the people and these were denounced by the Congress 
and other sections of the educated public opinion in the country. When 
the first World War broke out in 1914, the British policy towards India 
•did not undergo any change and the Morley-Minto Reforms continued 
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to hold the field. In 1917 the War entered an acute phase. The 
political unrest in the country was mounting and gaining new heights. 
The ‘Home Rule’ agitation led by Tilak and Mrs. Besant had won consi¬ 
derable support. The part that the Indian Army played in different 
theatres of the War was also so glorious, that the British Government 
was impelled to consider steps that should immediately be taken 
to satisfy the political aspirations of the Indians and to provide them 
their due and proper share in the administration of their country. 
The British Government attempted to break fresh ground in its 
approach to the Indian problem and on 20th August 1917,Edwin Samuel 
Montague, the Secretary of State, made the historical announcement in 
the British House of Commons in the following terms : 

“The policy of His Majesty’s Government, with which the Government 
ofindiaarc in complete accord, is that of increasing associationof Indians- 
in every branch of the administration and the gradual development 
of self-governing institutions with a view to the progressive realisation 
of responsible government in India as an integral part of the British 

Empire.’’ This declaration marked the end of one epoch, and the 

beginning of a new one. For the sake of convenience, wc have sought 
to divide the history of British rule in India into five periods. The 
declaration of August 1917 brought to a close the third period. Soon 
after this announcement. Montague visited India and alongwith the 
Governor-General, Lord Chelmsford toured the major cities and towns 
of the coLintiy and met the representatives of various shades of Indian 
public opinion. They submitted a joint report,—commonly called the 
Montford Report — (o the British Government. The Government of 
India Act 1919 was enacted as a result of the recommendations 
contained in this Report and the Act was to give effect to the 
declaration of August 20, 1917. But the Act of 1919 and resulting 
changes that were brought about by its implementation did not satisfy 
in the least measure ihc expectations of the Indians aroused on account 
of the solemn promise embodied in the Declaration of 1917. Thfr 
Government of India Act 1919 cannot even be described as a limping 
.step towards the ‘progressive realisation of responsible government in 
India . The provisions ot the Act were a clear and unambiguous 
contirmaiion of the deep-rooted feelings of doubt and distrust that the 
British had in the capabilities of tlie Indian people to manage their 
own affairs through democratically constituted institutions. The British 
strongly felt and assured themselves of the impossibility of setting up. 
parliauieniary institutions in India. 
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However, under the Government of India Act 1919, the Provinces 
got the first dose of ‘responsible government\ The provincial subjects 
were divided into two parts namely ‘reserved’ and ‘transferred . hac 
province was to be goveined in relation to ‘reserved’ subjects by a 
Governor-in-Ccuncil and in relation to ‘transferred’ subjects by a 
Governor acting on the advice of his ministers. This system of govern¬ 
ment was commonly known as ‘dyarchy’, double government. t was 
perhaps a unique experiment in the field of government, a part o 
which was not responsible and the other part made responsible to 
the legislature, an experiment which by its very nature was doomed to 

failure. 

Under this Act, indirect election was abolished and was substituted 
by direct election and the proportion of elected members in each 
provincial Council was fixed as not less than 70 per cent of its tota 
strength. But the policy of communal electorate was not only persisted 
in but its sphere of operation was widened. The Act accorded communal 
representation to the Muslims, Sikhs, Europeans, Anglo-Indians and 
Indian Christians. The introduction of ‘dyarchy’ m the provinces 
of British India and perpetuation and widening of communal 
representation went a long way to show that there was a wide gull 
between the professions of the British Government and its practices with 

regard to the political problem of India. 

The Act of 1919 did not alter the general structure, nature and 
character of the Government of India. The Central Government 
continued to be a government responsible to the Secretary of State 
for India and through him to the British Parliament. The only 

important change effected at the Centre was that the composition of 

the legislature was altered with a large elected majority provided in it. 
For the first time, in place of the Imperial Legislative Council, a 
bicameral legislature consisting of a Legislative Assembly, and a Council 
of States was substituted. 

The Government of India Act 1919 aroused bitter opposition in 
the country as it belied the hopes entertained by the people. They were 
impatient for ‘Swaraj’ and regarded the Act as ‘inadequate, disappoint¬ 
ing and unsatisfactory’. 

The next decade or so was a period of momentous decisions in the 
history of India.The wheel of political events moved faster than ever 
before. The non-cooperation movement launched by Mahatma Gandhi 
fanned itself throughout the country and like a severe earthquake, shook 
the British administration in India. Its unexpected withdrawal restored 
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courage to the lost heart of the rulers of the country. The attempt of a 
group of Congress men led by C R. Das and Pandit Moti Lai Nehru, 
to form Swarajya Party to contest elections to the Legislative Councils 
and to enter into these bodies with a view to wreck the Act from within, 
the appointment of Simon Commission, and its almost total boycott in 
India, declaration of complete independence as its goal by the Indian 

National Congress, the launching of another big movement by Gandhi 
ji—the Civil Disobedience Movement —the convening of the Round Table 

Conferences in London by the British Government to discuss the poli¬ 
tical problem of India with different representatives of Indian political 
parties and the rulers of the princely states and the agreement 
on the federal form of government embracing British India and the 
Indian States as a solution of India’s constitutional tangle and finally 
the enactment of the Government of India Act 1935, all these and 
more are encompassed in the brief period of the twenties and the 

mid-thinics. This brings us to the end of the fourth period of the 
British Rule. 

The Government of India Act 1935 contemplated a Federation of 

British Indian provinces and Indian States, excluding Burma, which was 

^parated (rom India on the basis of recommendations of the Simon 
Commission. 


The Act provided for the automatic accession of the provinces to the 
Federation, but in the case of the princely states it was made voluntary 
The ruler ol a state agreeing to accede to the Federation was to execute 

an Instrument ol Accession. The Federation was to be brought into 
existence h> the issue ot a Royal Proclamation but the proclamation 
was to be issued only when the rulers of States, representing not less 
than half the population of the States and entitled to not less than 

half the seats allotted to the Slates in the Council of States, had given 

their assent to join (he Federation. 


The federal part of the Government of India Act 1935 reserved the 

administration of four subjects-defence, external affairs, ccclesiatical 
alfairs and tribal areas to the Governor-General who was empowered 
to auniinistcr these in his o-' n discretion, assisted by certain Counsellers 
Other federal subjects ul'-c to be administered by the Governor- 
Oenei-al aided by ministers responsible to the Federal Assembly Thus 
the dead and discredited dyarchy was resurrected and given a fresh 
field and foisted at the federal level by the Act of 1935. A system which 
was admitted by the authorities themselves to have failed in the 
provinces was sought to be put in ^ogue in the proposed federal govern- 



BACKGROUND 


7 


merit. Apart from these ‘reserved subjects' the Governor-General 
was entrusted with a set of special responsibilities, which further 
circumscribed the already narrow field of activity and responsibility of 
the ministers who were to be responsible to the Legislative Assembly. 
However, the federal portion of the Act remained on the Statute Book 
only, because of the Second World War and certain other factors, and 
was never put into operation. 

Following the federal pattern, the Government of India Act 1935 
made the provincial governments autonomous. There were two lists ot 
subjects, namely ‘federal subjects’ and ‘provincial subjects’. The lormer 
were to be administered by the Central Government and the latter came 
under the full authority of the provincial governments. A third list of 
subjects was also drawn and it was called the ‘concurrent list', on which 
both the central and provincial legislatures could legislate. But it was 
provided in the Act that in case there was a confl’ct between a legisla¬ 
tion enacted by the central legislature and a provincial legislature on a 
subject included in the concurrent list, then the legislation passed by 
the central legislature would prevail. 


Under the Act of 1935, each of the eleven provinces was administer¬ 
ed by a Governor, appointed by His Majesty. The Governor was aided 
and assisted by a council of ministers responsible to the provincial 
legislative assembly. The whole field of provincial administration — 
except the administration of what was called the ‘excluded areas* — 
was entrusted to the elected representatives of the people, and it was 
on their advice that the Governor acted and functioned. But akin to 
the Governor-General of India, a Governor of a province had a set of 
special responsibilities in the provincial sphere, and in implementing 
his special charge, the Governor could over-rule his ministers and act 
on his discretion. When a Governor ex^'rcised powers in discharge of 
his special responsibilities, he was answerable to the Governor-General 
and through him to the Secretary of State for India. 


Each province of British India had a Legislative Assembly, and 
the provinces of Assam, Bengal, Bihar, Bombay, Madras and U.P. each 
had in addition an upper chamber, called Legislative Council. Thus, 
there was a provision in the Act for a bi-cameral legislature in six of the 
eleven provinces. All members of the Legislative Assembly were 
directly elected, but the franchise was quite limited. Only 115 
per cent of the population had gained the right to vote. Communal 
electorates continued to divide and parcle out the various communities, 
of India into separate and religious compartments. A provincial Lcgisla- 
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tive Assembly was elected for a period of five years. The Legislative 
Council in each of the six provinces was a permanent body, 1/2 of whose 
members were to retire every third year. 

The Act of 1935 demarcated the spheres of the federal government 
and the provincial governments. The authority of each in its own 
sphere was exclusive. But the likelihood that the Centre or the 
Provinces might intrude and trespass into each other's field in matters 
of legislation was not ruled out. And so a provision was made for the 
constitution of a Federal Court for the purpose of resolving any disputes 
that might arise between the two sets of aulhorties exercising 
powers in their own jurisdictions. The Federal Court of India 
consisted of a Chief Justice and two other judges. 

As already stated, the federal part of the Act never came into 
operation /.i-., the jiroposcd Federation of the British Indian Provinces 
*ind the Indian States was not brought into being and never inaugurated. 
It wa^ the federal part i)l the .Act which aroused bitter opposition and 
was attacked by the major sections of the Indian public opinion. The 
eriticisin acain^i the federal provision of the Act had lot of validity 
and justilieation. !oi- it Imrdly made any room and provided not even 
Tcmote glimpse-, of responsible government at the Centre. 

Flections In ilij provincial legislatures under the Act of 1935 were 

held at the hecMining of 1937. In eight of the eleven provinces, the 
Indian National Congress secured nvijority or a commanding position 
in the legislatures and tiius gained the right to form government in 
those jiro\inLes. It. imwexcr, declined to accept office unless the 
concerned Go\ernors assured that they would not use their powers of 
inlerfeiencc or set aside the advice of the ministers in regard to their 
constitution il aeti\iiics. \s no such assurance was forthcoming, the 
Congress refused to form ministries and so the provincial part of the 
C. '\emnicnt of India Act I93> made an inauspicious beginning on )st 
Apii I9.i7. The matters, h.-wcNcr. were mended within about three 
moniiis and in July 193:’ the Congress entered the office in the provinces 
hi which it liad a right l do so on the basis of the electoral victory 
.cjined b\ it. But this I oncymnon with ‘provincial autonomy* was 
i.nher short-li\ed. Immediately after the outbreak of the Second World 
W.o- m September 1939, the Congress decided to quit office on the issue 
India having been made a belligereiu slate by the British authorities 

wiiluun consulting the rightful representatives of the country, and all 

these provMiees were placed under the Governor’s rule under Section 
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93 of the Government of India Act 1935. All well-meaning efforts to 
prevent this impasse proved futile. 

Thus, this ill-fated Act did not get a proper and fair trial in whole 
or in part. It may be said that the federal part of the Act of 1935 was 
still-born. And the provincial part of it was drowned in the passions 
that were let loose in the country on account of the peculiar and sad 
turns and tr.ends that political conditions had taken. It has rightly 
been observed : “The underlying concept of an all-India federation 
was to preserve the essential unity of the country. But it is sad to reflect 
that in the clash of politics, the struggle for power, the wrangle for ascen¬ 
dency, and the scramble for gains on the part of the political organis¬ 
ations, politicians and the Princes, scheme of federation became a 
tragic casualty. The Congress condemed it for reasons mostly divorced 
from facts and realities but largely under the pressure of a strong left 
wing. Jinnah and the other leaders of the Muslim League, embittered 
by the controversy on the issue of coalition ministries, now began to 
play with the idea of a separate state, and turned against the concep¬ 
tion of an all-India federation. The Indian Princes, regardful only of 
their own parochial interests, made extravagant claims impossible of 
acceptance. But the final death blow was given to it by the outbreak 
of the Second World War which did not give time to its sponsors to 
stage even a decent buriaT’L 

The succeeding years saw the chasm between the Congress and the 
Government widening, and all well-intentioned efforts to bring about 
an understanding between the two ended in failure. The dimensions 
of the war were spreading which threatened the various parts of the 
British Empire, including India. On the other hand, political and 
communal situation in the country started deteriorating rapidly. 

In 1940, the Muslim League fired the most powerful shot from its 
armoury ; it put forth the demand for the establishment of Pakistan, 
to be carved by constituting Muslim majority provinces of India into a 
separate and independent state. The seeds sown at Simla in 1906 had 
grown into a full ‘crop’ of its own variety, claiming to be absolutely 
separate and having nothing in common with others of the kind. It 
provided full spurt to Muslim communalism ; the demand for an 
independent homeland for the Muslims of India was voiced by the 
Muslim League at its Lahore session. 

The atmosphere in India was becoming gloomy in a disturbing 
manner. The Japanese threat was growing and its west-ward advance 

Menon, V.P. : The Transfer of Power in India (1957) P. 57. 
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was menacing the security of India. The British Government decided 
to send Sir Stafford Cripps to India to hold negotiations with the 
leaders of the several political parlies with a view to arrive at an agree¬ 
ment regarding the present and future action to be taken to end the 
political deadlock in the country, so that efforts and energies of the 
people in India could be fully mobilised to guard the country from the 
menace ol Japanese invasion. Sir Stafford Cripps arrived in India 
in March 1942 and held prolonged negotiations with various Indian 
leaders to find a solution to India's political problem, but the ‘post- 
dated-cheque’ olfered by Cripps did not satisfy any section of the 
Indian public opinion, and his mission failed. There was profound 
disappointment in India and the high hopes that were entertained by 
the people of the political stalemate coming to an end, were dashed 
to the ground. 


fhe political c\eiils in the country again moved rather rapidly. 
Mahainia Ciandhi and the Indian National Congress launclied the 
famou-. ‘Quit India movement in .\ugust 1942 and the British authorities 
swooped down on the Indian leaders, including Gandhiji, and so also 
the people, with a heavy hand. The leaders found themselves impri¬ 
soned and within a few weeks the movement was. for all practical 
purpose-. Mippre^'.ed. The -Muslim League and .Mr. Jinnah exploited 
the lieM left open to them to their best advantage. .After a lull of 
about two vears the siiuaiion enlivened once again with llie release of 
Mahatma Gandhi. BhuLibhai Dcsai-I^iaqt Ali Pact, release of Congress 
Working Comiiiitt:..' leadjrs. the convening of the Simla Conference by 
the \ teeroy. Lord W .i \ Gk I'm I the I.iiiure oi the par levs at Simla and the 
resultant di^illLI'-iolrnen' due t.* the intransigenec of .Mr. Jinnah further 
complicated the a!ix'.i<.iv vexed j'oliiical problem vif India. 

W ith the deleai i>i vjvrma' y. tlie War in Luronc came to an end in 
-lunc 1945 and a yei'er.ii i-Lei-cn w.l^ held in Britain soon thereafter. 
'1 hi^ election re-uked 'M, e. '.-..undine victorv lor the British Labour 
Pari>. which U.rmcJ the Lu' C'imieni headed by Clement Attlee. The 
vietnrv ol Labour Partv in kngl.ind created f^c^h and w'eil-founded 
k..>jin India and aim.'^t ill ihe sections of Indian public opinion 

wel.c iied the new BriiMi (i.vvernment a. being friendly and sincerely 

• vniiMihetie ii* Indian asr.r.i’..'iis. 

f II I9tit J ebiLiarv I94n I’tj B^itl^h Prime Minister announced in the 
Ik'Liw ..i'Cv.mmonsihat his innernment luid decided to send out to 

India a speei.d mission consisime ..f three Cabinet Ministers to seek, in 
assoeiation with the Viceroy, an agreemeni with Indian leaders on the 
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principles and procedure relating to the constitutional issue. It was for 
the first time in the history of the British rule in India, that a clear and 
unambiguous announcement was made that Britain intended to grant 
independence to India and it was with this purpose in view that a 
Cabinet Mission was sent to India to help the Indian leaders to reach an 
agreed solution to the political problem of India. The announcement 
was well received throughout the country. 

Immediately after their arrival in India on 14 March 1946, members 
of the Cabinet Mission set themselves to the difficult task ahead. The 
Secretary of State for India, Lord Pathic Lawcrence, who headed the 
Mission explained that The discussions now to begin are preliminary to the 
setting up of machinery whereby the form of government under which 
India can realise her full independent status can be determined by 
Indians. The objective is to set up an acceptable machinery quickly and 
to make the necessary interim arrangements’. 

The efforts made by the Cabinet Mission in helping the Indian 
leaders to come to an agreed settlement of their vexed political problem, 
almost came to naught. The Mission, therefore, formulated its own 
proposals and placed these before the Indian leaders on May 16, 1946. 
The Cabinet Mission suggested : 

(1) There should be a Union of India, embracing both British India 
and the Indian States, which should deal with the subjects of foreign 
affairs, defence and communications, and should have the powers 
necessary to raise the finances required for the above subjects. 

(2) The Union should have an executive and a legislature constituted 
from British India and States’ representatives. Any question raiding 
a major communal issue in the legislature should require for its decision 
a majority of the representatives present and voting of each of the two 
major communities as well as majority of all the members present 
and voting. 

(3) All subjects other than the Union subjects and all ‘residuary 
powers should vest in the provinces.’ 

(4) The States will retain all subjects and powers other than those 
ceded to the Union. 

(5) Provinces should be free to form groups with executives and 
legislatures, and each gioup could determine the provincial subjects to 
be taken in common. 

(6) The constitutions of the Union and of the groups should contain 
a provision whereby any province could by a majority vole of its 
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Legislative Assembly cal! for a reconsideration of the terms of the 
constitution after an initial period of ten years and ten-yearly intervals 
thereafter. 

Thus, the Cabinet Mission did not accept the Muslim League’s 
demand of a separate and independent state of Pakistan as a feasible 
solution of India’s political and constitutional tangle. Its proposals, 
no doubt, were full of potentialities for future complications, but these 
had the advantage of saving the inherent and basic unity of India. 
The Mission further, proposed the setting up of a constitution-making 
body to frame a constitution for the Union and the provinces, and for a 
group of provinces, if it was so desired by such a group of provinces. 
The Mission detailed the mode and manner of constituting the 
Constituent Assembly. 


The Mission concluded by saying that in the absence of an agree¬ 
ment. they were laying before the Indian people proposals which they 
hoped would enable them to attain their independence in the shortest 
time and with the least risk of internal disturbance and conflict. 

The Cabinet Mission’s proposals were considered, and after 
prolonged discussions, both the Congress and the Muslim League 
aiiiuuiiiced ihcir acceptance of the same. It was thought that the 
proposals oltcrcd a reasonable basis on which to found India’s future 
constitution, and tis already staled, the chief merit of these proposals was 
that they prcscr\cd the essential unity of India and envisaged the 
selling up immediately of a constituent assembly to formulate a 
constitution for India 

The acceptance o( the proposals by both the Congress and the 
Muslim League led the people to believe that the deteriorating communal 
siliiaiK'n in the country would be arrested and that an era of peace, free 
from all types of tnha’ '’riles, would d.iwn in which they would be able 
t<) bend their energies to constructive and meaningful purposes. But 
ihi> lii>pe was short-lived. After announcing their decisions to accept 
the C.ibmet Mission pro;>.>>a|s. the leaders of the two major parlies, 
the Congress and the League, instead of building mutual trust and 
connJence (HI the basis I'i the common ground on which they now 
Mooii. made certain pfom>uncemenis leading to their interpretations of 
the proposals and the role ol the proposed Constituent Assembly. 

I Ills gi\e rise to eertain mi'gi\ingN and widened the chasm between the 

two parlies aiul the situation once more started looking hazy and not 
hopeful. 
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On 16 June, 1946 /. e. exactly after a month of the announcement 
of their long-term proposals, the Cabinet Mission put forth its plan 
of constituting an interim-government for India, comprising the 
representatives of the Congress, the Muslim League and other minori¬ 
ties, Protracted negotiations with the leaders of the two parties had 
preceded the announcement of the June 16 proposals. The Congress, 
for valid and weightly reasons, rejected this plan for the formation of 
an interim government; it could not accept the principle of parity of 
representation with the League in the Government and the elimination 
of Muslims from the list of Congress nominees. The composition of 
interim government proved an absolutely difficult task and there was no 
agreement whatsoever between the Congress and the League. The 
intransigence of Mr. Jinnah had touched new heights. 

In the meanwhile the Government, adhering to the time-schedule 
continued to make the necessary arrangemets for the elections to the 
Constituent Assembly and made an announcement that there was no 
intention on its part to postpone these elections. The negotiations for 
the formation of the interim government failed. Tne Cabinet Mission 
left India on June 28, 1946. A month later, Mr. Jinnah, fretting and 
frowning mainly because his manoeuvres to join and form the interim 
government without the Congress participation in it had not succeeded, 
found some excuses and summoned a meeting of the All-India Muslim 
League in Bombay on 27th July to reconsider its acceptance of the Cabi¬ 
net Mission plan. The Council of the All-India Muslim League at the 
instance of Mr. Jinnah and the League Working Committee decided that 
the acceptance of the scheme contained in the Cabinet Mission’s state¬ 
ment of 16 May be revoked. It passed another resolution authorising, 
the Muslim League Working Committee to draw up a plan of ‘direct 
action’. This threat of launching a ‘direct action’ by the League 
changed the whole complexion of things in India ; the plan of ‘direct 
action’ was implemented with the observance of ‘Direct Action Day’ 
in Bengal which led to large scale communal riots, arson, looting and 
destruction of property of the Hindus. 

By the end of July 1946, elections to the Constituent Assemby had 
been completed ; of the 296 seats allotted to the British-lndian pro¬ 
vinces, the Congress secured all but nine general seats and the League 
won all but five seats reserved for the Muslims. The 93 scats assigned 
to the Indian States were still to be filled and the arrangement for these 
was to be made after negotiations between the parties concerned. 

The Viceroy, on getting the approval of the Secretary of State, once. 
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again look the initiative regarding the formation of an interim govern¬ 
ment. The Congress, after seeking certain clarifications from the 
Governor-General, finally agreed to form the interim government but 
Mr. Jinnah and his Muslim League stayed out. It was vouchsafed in 
the Cabinet Mission Plan that a parly’s entry into the interim govern¬ 
ment was conditional on its acceptance of the May 16 proposals. 
But the League had already revoked its earlier decision to accept 
the Mission's Plan. The formation of the interim govern¬ 
ment on 24ih August 1946 was described as a very momentous 
step forward taken on India’s road to freedom. Jinnah. however, 
regarded all this as a se\ere blow to the Muslim League and Muslims 


of India and reiterated his demand for the division of India and 
establishment of Pakistan. The Viceroy continued and persisted in his 
efforts to bring the Muslim League into the Government, as according 
to him the keeping out of the League would have led to a further 
deterioration in the communal situation in some of the p-ovinces of 
India. He ultimately succeeded in hi> attempt and on October 13, 
19-16 Jinnah wrote to the Viceroy comeying his willingness and the 
reasons which impelled the Muslim League to nominate its five 
member.-> in the interim government. The League joined the interim 
government without having accepted the May 16 Proposals or without 

withdrawing its Bombay resolution by which it had revoked its accep¬ 
tance of the Mission's Plan. Moreover. Mr. Jinnah's camaign of ‘direct 
action' still loomed large on the political horizon of India. 


The communal situation in the country deteriorated still further. 
In East Bengal, widespread looting of Hindu property and large-scale 
killing of innocent Hindu men. women and children was indulged in 
and all this was done with the eonnixanee of the local Muslim League 
Go\crnmcnt and the .idniinisirulixe ofiicials. The happenings in East 
Bengal had their rupereii^si-.ms in other parts of India, particularly in 
Bihar, were the Mitslons came under the wrath of Hindu communalism. 
Ti,e policies puruied b;. the Muslim League were on the verge of 
plunging the country ml., a blood-bath of an unprecedented magnitude. 

Oeeembei 9. 19-16 had been fixed as the date for convening the 
^ on litueiu A\ssembly. in.nah did his \crv best to persuade the Vice- 

.c.y to postpone this meviinc and threatened that any attempt to call 
the Constituent Assembn would be the greatest possible mistake and 

would lead to terublc o, ■ -ae-r. Bu, ■■ i,en he found no assurance on the 
point orthommg from h,.- Viceeox. eaj when he came to know that 
the olhc.al nnitations dw o.mb.rs elected to the Constituent 
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Assembly had been issued for its first meeting fixed for 9 December 
1946, he called upon the repiesentatives of the Muslim League not to 
participate in the Constituent Assembly, and emphasised that the 
Bombay resolution of the Muslim League Council still stood. 

The situation in India was becoming more and more difficult and 
vexed and in order to break the ice, the British Government invited the 
•Congress, the Muslim League and the Sikh representatives to London 
alongwith the Viceroy so that an attempt could be made to end the 
deadlock. Prime Minister Attlee assured Mr. Nehru that the purpose 
of the London meeting was not to postpone the first meeting of the 
Constituent .Assembly but the object was to try and ensure a successful 
meeting of the Constituent Assembly on 9 December. 

Mr. Nehru, on behalf of the Congres, M S .linnah and Liaqat Ali 
Khan, representing the Muslim League, Sardar Baldev Singh, the Sikh 
representative and the Viceroy arrived in London on 2 December. On 
6 December it was announced by the British Government that no 
settlement had been achieved. Immediately after the London 
discussions, Nehru and Baldev Singh returned to India, while Jinnah 
and Liaqat Ali Khan stayed on for a few days more. 

The Constituent Assembly met on 9 December 1946. The absence 
of Muslim League representatives was regretted by everyone ; however, 
there was no breach of peace anywhere because of the first meeting of 
the august assembly in spite of the Muslim League’s demand for its 
postponement. 

Mr. Sachhidanand Sinha, the oldest member of the Constituent 
Assembly took the Chair, till the Assembly elected its President. Babu 
Rajendra Prasad was later unanimously elected as President. Jawahar 
Lat Nehru moved the historic ‘Objectives Resolution’. It envisaged 
the Indian Union as an ‘Independent Sovereign Republic’ comprising 
autonomous provinces with residuary powers. It was declared that 
the ideals of social, political and economic democracy would be 
guaranteed to all sections of the people and adequate safeguards would 
be provided for minorities and backward communities and areas. 
Mr. Nehru described the ‘Objectives Resolution’ ‘as a declaration, a 
pledge, and an undertaking before the world, a contract with millions of 
Indians and therefore in the nature of an oath which we mean to keep’. 

Thus, though the odds were very heavy, the task of constitution¬ 
making commenced on the scheduled date. The efforts to bring the 
Muslim League representatives into the Constituent Assembly continued 
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and all well-meaning men inside and outside the Assembly hoped that 
the Muslim League members would take their place and join hands 
with their fellow-countrymen in completing the task of framing a 
constitution for their country. But the course that the political events 
took, belied this hope. It was ultimately agreed to partition the 
country, and on 15th August 1947, two independent Dominions of 
India and Pakistan came into being, ignoring all the bonds that history, 
geography and culture had fostered during the course of the last few 
centuries. 

The Constituent Assembly of India finished its historic task of 
Iraming the Constitution for the country on 26 November, 1949 and 
under this Constitution, the Sovereign Democratic Republic of India 
came into being on 26 January, 1950. 


CHAPTER II 


THE NATURE OF INDIAN CONSTITUTION 

Before we undertake to discuss the nature of the Constitution of 
India, let us try to understand the meaning of the term Constitution. 
Almost every modern state, speaking in a generous way, is the child of 
a constitution, which lays down functions and responsibilities of the 
major organs of power of the government. But constitutions have 
their vita! points of differences so far as their form and content, source 
and tangibility, and stability and permanence are concerned. However, 
“Constitutions are the fundamental laws and practices in accordance 
with which governments commonly operate”. A constitution defines and 
deals with the organs of the State-/—Legislature, Executive and the 
Judiciary and spells out the relation that these organs of power have 
with one another. More than this, a constitution deals with the relation 
of the citizens with the State, laying particular emphasis upon the 
fundamental rights of the individual^ Some of the constitutions, like 
our own, tend to lay the path that me Slate has to tread in fulfilling its 
tasks and expectations of the people, and make an attempt to enshrine 
the philosophy in pursuance of which the state power is to be exercised. 
Thus, constitution is not merely a legal document, endowing the 
government with power and authority but is a source of guidance and 
inspiration, fountain-head of ideals and fundamental principles that are 
to be borne in mind in accomplishing the purposes set therein. As such. 
Constitution provides the direction and the ends that are to be reached. 
It does not merely set the seats of power and authority. Whatever 
pre-eminence its legal form and shape may have, to-day a constitution 
has come to acquire a social, ethical and philosophical basis. 

We have made an attempt to understand the meaning and 
significance of the term constitution. A question has generally been 
asked ; What is the form of the Constitution of India ? There are two 
schools of thought on the point. Ever since the Constitution came into 
being and was inaugurated, the issue has been continuously debated 
whether the Constitution of India is really federal in form or whether it 
is unitary in its traits. There is a clear cleavage of opinion amongst 
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the students of Indian Constitutional system with regard to the 
Constitution being classified as a unitary or a federal one. As we know, 
in a unitary constitution there is concentration of governmental 
authority at the centre. The supreme governing powers in a country with 
a unitary constitutional set-up are in the hands of the central govern¬ 
ment alone. On the other hand, in a country with a federal 
constitutional set-up, there is a division of power between the central 
and slate governments and each of the two governments have a clearly 
demarcated sphere of operation. A federation has been defined as “a 
form of government in which power is divided between a central or 
national government which in regard to certain matters of common 
concern is supreme over the whole country, and state governments which 
are supreme in the matters left to them”. Thus, the essence of 
federalism is the e.xistence of a sphere in which the federal units can 
exercise executive and legislative authority of their own, free from the 
control of the Central government. This division of power is sanctioned 
by the Constitution and may not be altered by the independent action 
of either the Central or the State governments. This is what makes 
most of the federal constitutions rigid. The chief requisites of a 
federation arc : a written constitution which cannot ordinarily be 
amended, a dual polity with division of powers between the central and 
stale governments, an independent judiciary charged with the task of 
salcguarding and interpreting the constitution, and preserving its 
supremacy and sanctity. 

The Constitution of India possesses all these leading requisites of a 
federal constitution and so the conclusion has been dra^n that the 
Indian polity i.s federal in nature. 


It may be mentioned here that during almost the whole of the 
British regime. India was governed by a unitary form of government. 
However, the Government of India Act 1935 envisaged the setting up 
of a federation in India embracing the provinces and the princely stales. 
Tlio Act of 1935 made provision for granting autonomy to the provinces 
making them free from central control, subject to certain restrictions. 
The provincial part of the Government of India Act was inaugurated in 
1937 and for a vc^'v brief spell the provincial governments had some 
laslc of autonomous functioning, despite the fact that they were 
hedged in by various limitations. However, the federal part of tlie Act 
of 1935 merely remained a provision on the Statute Book and was never 
implemented. Thus, prior to the inauguration of our present Consti¬ 
tution, the only form of government of which we had the practical 
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•experience of being governed by was the unitary and centralised govern- 
TOent. But the Constituent Assembly which drafted the Indian 
‘Constiution, taking into consideration the various factors, like the 
vastness of the country, the regional and linguistic diffeiences amongst 
the people, cultural and local peculiarities, decided that the federal 
form of government would suit the Indian conditions better and 
accordingly provided for a dual set-up in the Constitution, having all 
the major characteristics of a federation. But the Indian Constitution 
has some peculiar features of its own which are a clear departure from 
the generally accepted principles and practices of federalism. We know 
that immediately before the framing of the Constitution, our country 
had come out of political ordeal ; there was turmoil and the Partition 
was the prize that the nation had paid for its independence. Disruptive 
forces were still active endangering the security and integrity of the 
country. Fully conscious of this danger, the Constitution made special 
provisions and provided powers to the Union Government to meet and 
combat any contingency that may arise in the future, so that India’s 
unity may remain intact. These provisions do constitute a departure 
from the commonly known practices of a federal polity, but these were 
deemed absolutely essential from the point of view of the special 
political conditions prevailing in India. The peculiar or the uncommon 
features of the Indian Federation are as follows : — 

(1) The Constitution, though federal in form, nowhere describes 
India as a federal state. It begins with the words : “India i.e. Bharat 
is a Union of States’’. The word‘Union’ has deliberately been used 
in place of federation. The intention of the framers of the Constitution 
was to impress at the very outset that the Indian Union is not the 
result of any sort of contract or agreement amongst the units forming 
the Union. The use of the term’union’implies the supremacy of iho 
Union Government over the State Governments in the vital affairs 
concerning the proper governance of the country, and affords ilie 
former a lead over the latter in many signihcanl matters and directions. 

(2) Federations, elsewhere had come into being on the basis of 
voluntary agreements reached between independent or autonomous 
communities to come together for certain purposes of common interest. 
A number of independent political units having a desire for union, but 
not for unity, had formed a fcdeiation for national purposes. Thus, 
federations were formed and established, uniting people who previousiy 
stood separate and apart from each other. The United States of 
America and Switzerland are the clear examples that show that fede- 
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ration is a process of unity. But in India, the federal process has 
been put in the reverse gear. It was so in the Government of India 
Act 1935. The present Constitution, in this respect, has given a 
concrete shape and effect to the proposal incorporated in the Act of 
1935 to break up unitary India into a number of autonomous provinces, 
now called the States. Prior to the Act of 1935, India had been 
governed by one Central authority from one Central seat of power. 
This Act conjured up a vision of dual polity and making the units of 
the federation autonomous in the fields of activity demarcated for them. 
Thus, the historical process of the forming of a federation in India has 
been just the reverse of what it had been in other countries. Similarly, 
the aims and conditions which completed this process in our country, 
were substantially different from those that brought about the formation 
of federations elsewhere. As a matter of fact, there is no historical 
precedent for a step that has been taken in converting a unitary state 
into a federation. What the Act of 1935 contemplated could 
not be completely accomplished due to certain circumstances 
but the task then begun, of breaking up a unitary state into a 
number cf autonomous units, has been completed by the Indian 
Constitution. It is true that a large number of princely stales were 
brought into the fold of the Indian Union, by integrating and merging 
these into viable units and finally reorganising them on linguistic basis, 
aloncwiih the other Slates ; but all these units have now been adminis¬ 
tered the same dose of autonomy, and the Constitution defines their 
status, position and powers as partners of the Indian Union. The areas 
known as ‘Union Territories* alone are now governed and administered 
under central supervision, control and direction. 

It is for this that it has frequently been stated that while in other 
countries, federation had been a process of integration, in India it had 
been a process of disintegration, of course, in a certain limited way. 

(3) Generally in countries with federal set-up provision for dual 
citizenship is made. A person is a cili/cn of the federation as well as 

the constituent unit. In U.S.A., U.S.S.R. and Switzerland, the 
sv^ieni of dual citizenship is in vogue. In India, however, this practice 
has not been followed. We all are the citizens of India only and not 
of a Slate in addition. This provision for a single Indian citizenship 
is a departure from the federal praciici., but is best suited to the condi¬ 
tions obtaining in this country. The constitution-makers knew full 
well the depth of the roots of regional feelings and local attachment 
in the minds of the people and making a provision for dual citizenship 
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■might have been a step in the direction of disintegration of the countiy, 
sooner or later. Looking at the stale of affairs prevalent in the 
country to-day, it appears that dual citizenship whould have certainly 
further diluted the spirit of unity and the sense of belongingness to the 
nation as a whole. 

(4) The Indian Union now consists of 17 States and 10 Union 
Territories, including the Union Territory of Chandigarh. The 17 
States are organised on linguistic basis. When the Constitution came 
into force in 1950, the Stales were divided into three categories and 
were known as Part A. Part B and Part C States. This distinciion has 
been done away with after the reorganisation of the States on linguistic 
principle in 1956. This principle has recently been made applicable 
to the Punjab and the State has been split into two parts. Haryana 
becomes a new and separate State of the Union. The hill areas of the 
Punjab have been merged in the Union Territory of Himachal Pradesh, 
this necessitating an amendment of Art.3 of the Constitution whereby a 
provision could be made for tiansferring a part of the territory of a 
State to a Union Territory. Under the Constitution all the States enjoy 
a uniform status in their relation with the Union Government. The 
position of the Union Territories is of course, different. These terri¬ 
tories are under the Union, which exercises supervision and control 
over them, though some of the Union Territories have democratic 
set-up with elected legislatures and responsible ministries functioning 
there. 

(5) The Seventh Schedule of the Constitution contains three lists, 
namely, the Union List, the State List and the Concurrent List. In the 
Union List are enumerated the subjects which arc under the exclusive 
authority of the Union Government ; the State List, likewise, contains 
. subjects that are under the jurisdiction of the Slate Governments. On 
the subjects mentioned In the Concurrent List, both the Union and 
State Governments are entitled to legislate and exercise executive 
authority. This elaborate distribution of power between the Union 
and the States is in conformity with the federal principle. But the 
Constitution has taken care to qualify this distribution of power. 
Firstly, the residuary powers, unlike some other federal states, have 
been vested in the Union Government, thus making its position 
stronger vis-a-vis the States. Secondly, it has been laid down in the 
Constitution that under certain circumstances, the Union Government 
shall have the power to exercise its authority over the State Govern¬ 
ments. Thirdly, when the Proclamation of Emergency is issued by 
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the President of India, the Union Government assumes powers to 
direct the State Governments w'ith regard to the exercise by the latter, 
of their authority on the subjects mentioned in the State List. The 
Proclamation of Emergency, as a matter of fact, transforms the very 
character of the Constitution. Once this Proclamation is issued, the 
whole pattern of goserment changes. A federal set-up gets transformed 
into a unitary set-up. 

Thus, w'c see tliat the Indian Constitution makes major departures 
Irom the generally accepted tenets of federal constitution. It provides 
a powerful edge to the Union Government over the State Governments. 
This means, in simple words, that the Indian Constitution is not purely 
a IcJcial consliiiition in its character. It is a quasi-federal polity with 
the swing of the pendulum always towards the Union. In other 
Icclciation'. we Jo not come across such provisions whereby the federal 
set-up is coinertcd into unitar>' scl-up. The Constitutional system of 
Jndiii Heads the lederal paiii in normal times, but as soon as an emergency 
arises w hich endangers the country or any part thereof in an^ manner, 
it sheds this path and lakes recourse to the unitaiy road. 

(<■>) In most of the other federations c..?. the U.S.A.. the federal 
cnnstiluiion makes pio\isi<ins for the organs of the federal govern¬ 
ment. the runeimns entrusted to each of those, and their inter- 
rcLidonship. Ihc Stale Governments have their own constitutions. 
But the Indian tonsiiiution, like its Canadian counter-part, contains 
provisions relming to the organisation, functions and powers of the 
I nion Oo\crnme ii as well as the State Governments. Both the Union 
and the Si; to Gioenimcnis in India derive their existence and authority 
Irom the s.ini. ingie t ■Ml^lmuion and both have to function within its 
frame-work. 1 he Clm^lltullon is the mother that has given birth to 
both and sii-i.diis them ton. 

t7) In olhei fedi^r.it;-tis. the federal second chamber is constituted 
m a manner so as In |%n.\ id. equaiiiv of representation in it to the 
E.teral units with a vu. i,s..vure equality of status, and to inculcate 

111 these units a sense and i jeling hcing equal partners in the 
feder;.t!on, irrespective of a. -i/e and population of each of the units 
l .n evample, in the U.S./. ■ Senaconsists of 100 members, two 

. orcscnting each of the lil i. ■ -riea, Slates. In U S.S R., Switzerland 
,p 1 Ausiralia, also, equal ren, . laiioa of the federal units in their 
o qx-etivc Second Chambers o- en pooided for. In India, on the 
otner hand, tins principle ..| .. saidv of representation has been 
d.scardcdandiheCouncilofS. Uwn as Rajya Sabha, is 
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constituted by the number of representatives of each state or Union 
Territory assigned to it on the basis of the population of each State or 
Union Territory. Again, the method and manner of constituting the 
Indian second chamber differs from the methods followed in otlicr 
federations. In U.S.A., Switzerland. Australia and U.S.S.R., the 
members of the second chamber are directly elected by the people 
themselves. In India, the Rajya Sabha is an indirectly elected body. 
The Constitution has allocated a definite number of seats to each 
State and Union Territory in the Council of States and tlie representa¬ 
tives of the States are elected by the elected members of the Legislative 
Assemblies in accordance with the system of proportional representation 
by means of single transferable vote : the representatives of the Union 
Territories are chosen in a manner that Parliament by law prescribes. 

(8) The pre-requisite of a federal form of government is the 
division of powers between the Centre and the federal units. The 
general mode of this division of authority has been to enumerate the 
powers either assigned to the Central Government or the Slate 
Governments and to leave the rest of the powers cither to the latter Oi 
the former, as the case may be. This is what has precisely been done 
in the U.S.A. and Australian Constitutions. The powers ol the federal 
Governments have been enumerated and those which have not been 
allocated to the Federal Governments in both these countries, fall in 
the sphere and jurisdiction of their Stale Governments. Thus, the 
latter have the residuary powers and the national governments in 
America and Australia have specific enumerated powers. The posiiion 
in Canada is contrary to what obtains in the U.S.A. and Australia. 
The Canadian Constitution allocates specific powers both to the Central 
Government and the Provincial Governments and then assigns the 
residuary powers to the Central Government, making the position of 
the latter stronger in comparison to that of the former. 

The Indian Constitution goes one step ahead; what it has attempted 
to do is quite unique in the history of federal consiitulion.s. In our 
Constitution elaborate care was taken to prepare three exhaustive lists 
of powers —the Union List, the Slate List and the Concurrent List. 
Perhaps, it was not deemed proper to leave anything to chance. After 
having enumerated the powers of the Union Government and the 
Stale Governments in their respective Lists, and after making 
provision for the exercise of authority by the Union and the Slate 
Governments on the subjects mentioned in the Concurrent List, the 
Constitution vests the residuary powers in the Union Government, as 
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is the case in Canada. Thus, we see that the Central Government in 
our country has a towering position over the Slate Governments. 

(9) The Governor of an Indian State unlike his American counter¬ 
part is appointed by the President of India. The Governor acts normal¬ 
ly as conslituiional head of the State Government, for the latter is 
democratically constituted and is responsible to the elected Legislative 
Assembly ^ still the Governor is not a mere nominal head of the State. 
He is the agent of the President and the Union Government in his State 
and keeps the Central authorities well-posted with the political and 
other developments taking place there. He has been vested with certein 
undefined special responsibilities and this power he exercises in his 
own di'^cretion. He is the eyes and the ears of the Union Government 
in his Slate and also sometimes its hands. The position of the Governor, 
under the Consiiiuiion is such that when the occasion demands, he 
can transcend his nominal duties of the normal times and assume, at 
tlie behest of i!ie President. ctTeclivc powers of the State Government. 
This Il ls happened on many occasions in some of the States and just 
prior to tlic linguistic re-organisation of the Punjab in November 1966, 
the Slate once again experienced President's rule, with the Governor 
exercising full administrative powers. So this is yet another point of 
departure from the accepted theory and praciice of federalism. Apart 
Ironi this it uili be quite in flic fitness of things to point out that, 
ihougii the I'nion and State Governments have their own separate 
organisations, they function in an iniegrated manner as one whole. 

(10) In Indi.i, we elect our President in an indirect manner. He is 
elected by an electoral college consisting of the elected members of both 
the Houses of Indian Parliament and the Slate Legislative Assemblies. 
The American President is actually elected by the people of the U.S.A. 
The Governor-Generals of Australia and Canada are appointed by the 
British Crown. Ih.wcver. the mode of choosing the head of the national 
cxceiilivc ma\ iu)i have iniieh bearing on the federal or unitary nature 
of a constitution, but his position as the symbol of nation’s unity and 
fhc esteem, respect and regard In which he is held, does go more than a 
little way in over shadowing the differences that aie always to be found 
on the surface in a country \v th a federal set-up. The Indian President, 
tinder the Constitution, hc.s fultillcd this role quite effectively. Again, 
be is vested with distinct legislative and emergency powers that the 
heads of other Icdcral states arc not ende>\\'ed w’ith. This, too, imparts 
yet another unitary touch to the Indian Constitution. 

( 11 ) Generally speaking, the federal constitutions are rigid and a 
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special procedure is laid down for amending them. Tlie Indian 

■Constitution, on the other hand, is comparatively more flexible. Only 
‘Certain specified parts of it can be amended by a special procedure. 
The other provisions of the Constitution are amenable to amendment 

an the same manner as any ordinary law is enacted by the Parliament. 
The flexibility of the Indian Constitution can be judged from the fact 
that during the course of the last 17 years as many as 21 amcndmenis 
have been incorporated into it. It has thus shown a greater degree of 
flexibility than most of the other federal constitutions, and diis again 
marks a departure from the general practice followed in ledeiaiions 
elsewhere regarding the amendment of the constitution. Tlie lapdity 
witli which the Indian Constitution has so far been subjectLJ to 
amendments has been the cause of some criticism and the critics are of 
the opinion that by frequent amendments, the Parliament and the 
Government have tended to make llic Constitution cheap. This criticism 
may not be very valid, for the easy manner and procedure that has been 
laid down for amending our Constitution has provided the seeds of 
growth within the Constitution itself. It is keeping pace with the fast 
changing conditions in our country and this flexibility of the Indian 
Constitution may ultimately prove to be a boon rather than a banc. 


(12) As a federation is a dual polity and authority is divided between 
the federal government and the state governments, there is more often 
than not, diversity in laws in administration, and in Judicial jurisdiction. 
For example, in the American States which are autonomous entities, 
one finds a great diversity in the laws that arc m force. The Indian 
Constitution has taken care to provide for uniformity in all those 
matters which are deemed essential to the integrity and unity ol the 
country. It provides for a. single judiciary, a common All-India Service 
for the Union and the State Govctnmcnls and, over and above this, 
there arc uniform civil and criminal laws. The provision for one single 
integrated judiciary, with the Supreme Court at the apex, administering 
the same constitutional, civil or criminal laws brings into being total 
uniformity in the application of the laws lhn)ughoui the lengtli and 
breadth of the country. The position that prevails in America is basically 
different from one prevailing in our country. In the United States, the 
federal courts administer the federal laws and the state courts 
administer the state laws. Under our Constitution, as we have just 
seen, there is a single chain of the judiciary administering both the 
Union as well as the Stale laws. 


(13) It has been stated that a federal constitution is generally 
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afflicted with two disadvantages : (i) it is rigid and (ii) it is shrouded ia 
legalism. The Indian Constitution has tried to minimize these dis¬ 
advantages by making an elaborate distribution of powers as contained 
in the three lists which describe in detail the powers of the Union 
Go\crnnient and the State Governments. Perhaps, sucli an elaborate 
distribution ol powers has not been attempted in any other federal 
constitution. Similarly, as stated above, the Indian Constitution is 
far less rigid than sotic of other federal constitutions. Taking 
athaniagcid tlic working ot the lederal constitutions and gaining by 
the e.xpericncc of iho.^e countries, the fiamers of the Indian Constitution 
laid down a prtieedure ot amending it wliicli could save it fiom the 
bane ol too much rigidity. On account of this, it can be said that, 
\\'hcro.is the ot her federal constitutions are generally conservative in 
naiiirc. litc ( onsiitiuion of India is dynamic and responsive to the 
changing condiiicns around it in the society. 

I rtun what has been siatct.1 above, tlic conclusion becomes inescap¬ 
able tli.il ihc Coiisiiiutimi t.if India is not wholly fctleral in spirit. It 
may he si> m lorm. Prot. K. G. Wheare had observed : “fhe new 

Constiiiuion .establishes, indeed, a system of Government which is 

at most Ljiiasi-ledei .il. almost devolutionary in character, a unitary state 
with .Lib jJMry federal features rather th.in federal state with subsidiary 
imilarv UMiures. Howev er, the political devciopmets that have taken 
plac; in th: cm urv with the conclusion of the fourth general election, 
have creat.d a ; .'! cilt r different climate and it appears that the 
fcdcMI chaiaci'.', is'ic ■! iti: Constituiitvn of India would come into 
liillct iilav' ill til: years ahead. Prof. Morris-Jones, in an article in 
the Siindav limes h.is stated iliat the results of the recent elections 
show that hi I..’. eonv.’s of age as a federal state in the full sense of 
that term and ' : i ! ihc viifflculties that it entails. As the United 
Slates has leariii la • i. > this makes problems but also marks a 

i.p towards a pani.iii .-.t'hiics that really fits her diversity. 

1 oK iiia vvhicli kept in t..\' le iee .m appearance of centralised mod t- 
come to ai. end and I li.i ennes of age as a federal slate...”.* 

' v\.IS an act of great hmesi ■ u .'-i the part of the Constitution- 
I s to provide tor (he . 'uni] . ,i ,ystcm of government, capable 
iv.c.iomng both under i .irniil c Midnions as well as situations created 
oir or internal disorder. 1 liey were luily conscious of the history 
I . ilv C'amity and the ordi.,;is u luul U' lace and undergo whenever 

^ from Prof. 'Moir . .lo.K-i’ anieie in the ,“Sunday Times” London,.. 

upp».,i.sa III Mr ••Hindustan Time W-.v Delhi. March 25, 1967. 
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the Central authority’s hold over the provincial covcrnnients weakened. 
The makers of the Constitution made a conscious clTort lo make 


specific provisions in it, so that the Union Government aiwa\s enjovs 
a predominating position in matters alTccting the security and iiuegritv 
of the country. It is good that ihey did not like lea\ing things to 
chance. They knew their people well with ihcir deep unbounded 
affiliations to religious, communal and regional considerations, iheir 
piide in things local and their parochialism. To put elTecti\e checks 
on these unhealthy factors, which had always been a part of the Indian 
social life and to see that these do not assume disproporiion.iie 


dimensions, the Constitution-makers made in the Constitution certain 


provisions so that it could withstand all l>pcs of stresses and strains, 
whether posed by external threats to the country's freedom or by the 
centrifugal forces operating within. The Constitution has been 


designed to meet this objective, and to conform to a particular theory 
or pr«iciice. Even with all the pro\i^ions that make India a uniiarv 
State with subsidiary federal features, as opined by Prof. Wheare. we 
are witnessing the steady rise of the ugly head of localism and regional¬ 
ism, and bewildering voices arc heard that threaten the unity of the 
country. The Constitution has immense potentialities to withstand 
and thwart any danger, but what it provides for can be of use only 
when the human material at the helm of alfairs possesses the necessary 
will and mettle to make the best of it. The Union Govenment’s 


supremacy over the States will be elTeclive not merely because the 
Articles of our Constitution say so. but if the Central Goxernmeiii. wiili 
the support of the Parliament behind it. possesses the necessary streneth 
and courage to sec that its authority is not flouted and is 'iliowii the 
appropriate and proper deference that it deserves. 


CHAPTER III 

SALIENT FEATURES OF THE INDIAN CONSTITUTION 

A Happy Blend of Many Constitutions. 

The Constitution of India is not something new, novel and 
original scheme of government. There was no intention and attempt 
on the oart of the Constituent Assembly to utilize its energies in the 
framing of such a constitution the like of which existed nowhere else. 
Wise, as our constitution makers were, they thought it belter and 
proper to borrow from the constitutions and experiences of the people 
of other countries. Thus, the Indian Constitution is the result of 
considerable borrowine from the constitutions of the countries like U.K , 
U.S.'\..I'.S.S.R., Canada, Australia and Ireland. It is a happy blending 
of the good practices and provisions of these constitutions. We have 
taken all that was needed and suited to the conditions prevalent in 
our country. The Constiluiion of India sets up parliamentary form of 
government, b.nh at the Centre and in the Stales. The parliamentary 
system of g nernment has been taken from the British Constitution, 
The Canadian Constitution provided the model for vesting more powers 
in the Central Government and describing India as a Union of States 
and aho putting the residuary powers in the hands of the Union 
Governinciu. The Irish Constitution has exerted considerable influence 
on our Constitution. The Directive Principles of State Policy, the 
election of the President by an electoral college and nomination of 12 
members to the Council of Stales to represent Art, Science, Literature, 
and social Science, are some of the important provisions that have been 
borrowed from Hire Constitution. The Supreme Court endowed 
with the all-impi'rlant task of safeguarding and interpreting the 
Constitution, and protecting the rights and liberties of the individual, 
bears an impact of the American Constitution. Similarly, from 
Australia has been drawn the idea of incorporating the Concurrent 
List of subjects on which both Union and Slate Governments are 
entitled to legislate, and the way to resolve any conflict that may arise 
between the Union and .i State Government on a legislative measure 
mentioned in this list Thus we see that the appfoach of our consti¬ 
tution-makers was NMiolly pragmatic, and they were eager to take 
something that was good from all possible sources. In a way, they 
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surveyed and scrutinised the constitutional practices and experiences of 
the democratic world and adopted whate\er suited to the prevalent 
political, social and economic conditions of the people of India. 

No Discarding of the Past. 

The Indian Constitution made no complete or abrupt break with the 
past. The fact that the country has been made a Sovereign Democratic 
Republic, did not stand in the way of the consiilution-makers to carry 
forward in the Constilution m.iny of the provisions of the Govermeni 
of India Act 1935. Some critics have even gone to the extent of 
saying that the present Constitution of India is a carbon copy ot the 
Act of 1935. This, of course, is not near the truth. The Consiitulion, 
no doubt, has incorporated many important provisions trom the Act ot 
1935. The three lists the Union List, the Siaie List and the Concu¬ 
rrent List—the provisions regarding the relation^ between the Union 
and the Stales, the Emergency Powers of the President, and the detailed 
administrative arrangements that have been made in the Constitution, 
bear the imprint of the Government of India Act 1935. Ordinarily a 
constitution does not concern itself in making administrative arrange¬ 
ments in any details. This is generally left to be prescribed by the 
Legislature. But taking into consideration the conditions obtaining 
in the country, it was thought advisable to lay down details of adminis¬ 
tration in the Constitution itself. Thus, in this respect, the Constitution 
of India follows in the footsteps of the Government of India 

Act 1935. 


A Detailed Constitution. 

The Constitution of India is one of the longest and detailed 
Constitutions in the world. The Constitution in XXII Parts consists 
of 395 Articles and 9 Schedules. It runs into some 300 pages. Speaking 
about the voluminous size of our Constitution, Shri H.V. Kamaih. 
a member of the Constituent Assembly, humorously said that wc are 
proud of the fact that our constitution was the bulkiest in the world. 
“The emblem and the crest that we have selected for our Assembly is 
an elephant. It is perhaps in consonance with that that our Constitution 
too is the bulkiest that the world has produced.”* 


There were many strong and valid reasons that made the consti¬ 
tution-makers to incorporate into the Constitution deladed provisions 
regarding many aspects of government and administration. I hey 
did not feel it proper and safe to leave vital and imporiaiu things to 
chance. They were cliicily concerned to lay down everything in clear, 
unambiguous and unmistakable terms so that no room existed for ai^ 

•C.A.D. VII. p 1U42. 
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vagueness. The Constitution being federal in nature, detailed pro¬ 
visions have been embodied in it with respect to the division of powers 
between the Union and State Governments. The organisation and 
I unctions of both the Central and State organs of power and authority, 
the Executive, the Legislature and the Judiciary have been fully laid 
down and described in detail. Besides, the Constitution contains 
separate chapters on such matters as Citizenship, Fundamental Rights 
Directive Principles of State Policy, relations between the Union and 
the States, finance property, contracts, suits, trade and intercourse 
within the territory of India, administrative services, minorities, 
elections,>the official language, the emergency provisions, the special 
provisions relating to the Scheduled Castes and Scheduled Tribes and 
other Backward Classes. As already stated, many of the provisions of 
our present Constitution are directly derived, almost verbatim, from 
the Government of India Act 1935. That Act was the largest ever 
passed by the British Parliament. It was, therefore, quite natural 
that our Constitution, following the example of the Act of 1935 and 
taking from it many of its provisions assumed its voluminous size. 
The incorporation of the provisions relating to administration, which 
ordinarily speaking, have no place in a constitutional document, is 
justitiej on the ground that the people of India, comparatively, speaking 
were immature and ine.xpcricnced in the working of parliamentary insti¬ 
tutions and. secondly, the conditions prevalent in the country were such 
that the constitution-makers look no risks and left nothing important 
to be regulated by the legislature. Justifying this Dr. Ambedkar 
said: “The form of administration has a close connection with the 
form of the eonsiitution. The form of the administration must be 


appropriate to and in tiu same sense as the form of the constitution ... 
It is perfectly possible to pervert the constitution, without changing 
its form by merely changing the form of the administration and to 
make it inconslsteni and opposed to the spirit of the constitution. 
It follows that it is only where people are saturated with constitutional 

morality.that one can take the risk of omitting from the 

constitution details of adnuni^lratil>n and leaving it for the Legislature 
to prc'cribo them. The question is : can we presume such a diffusion 
■ 1 constitutional moraliiv ! Constitutional morality is not a natural 
sciiiinieiu. It has to bo eul. i\ated. We must realise that our people 
ha\e yet to learn it. Dcnf*er.icy in InJia is only a top-dressing on an 
Indian soil which is css-.mialiy undemocratic.* There could hardly be 
a belter and stronger jusiilication for providing administrative details 


•C.A.D- VII. p. 3}>. 



SALIENT FEATURES OF THE INDIAN CONSTITUTION 31 

and Other matters in our Constitution. For the same reasons, the 
basic principles of parliamentary form of government have been 
reduced in writing in the Constitution. 

It makes India a Sovereign Democratic Republic. 

Like any other independent country, India cnjovs the status of a 
fully sovereign state. It is as independent in am^ aspects of its foreign 
and domestic policies as other free states are. /The responsible system 
of government constituted at the Centre and in the Slates, coupled 
with the universal adult sufferage and the fundamental riglus that 
the people enjoy, all these go to make India a democratic stale in form 
and spirits At every level of government, the cxccuii\e power 
■is made airtwcrable to the elected representatives of the people, and 
at fixed and fiequciu intervals the people are alforded, without any 
•discrimination of race, caste, religion, sex or place of birth, oppoau- 
niiies to choose and elect their representatives ; and over and above 
this, an independent and impartial judiciary enforces Rule o'* Law 
and protects the people against any abuse of authority. All these are 
the characteristics of a fully democratic slate. 

/The Constitution, in making India a Republic,/ has further ensured 
that the Head of the State will not have any hereditary rights and 
aatus. The Republic of India is headed by an elected President/it 
IS perhaps for the first time in our long history that we Indians luue 
come to elect the Head of our State.' Kings and monarchs ha\o 
abounded in this ancient and hoary land. They were in existence a 
few years prior to the coming into force of the Constitution, thouch 
deprived even of semblance of authority. But, as if with one 
stroke of pen, this land has been swept clean of these reniinnts of 

the feudal age. /The clerted Prcsidonl represents the whole nation and 
js the symbol of its unity and oneness/' 

India, however, continues to be a member of the Commonwealth 
of Nations, which consists of those countries which at one time were 
parts of the British Empire. India’s membership of the rommon- 
wcallh IS not in any way inconsistent with her status as a S.>\crei'*n 
Republic. The Commonwealth of Nation, is a free association of 
free slates. It is a family of nations, with her British Moiiaich 
enjoying the title of the Head of the Commonwealth, flic O.mmon- 
weahh countries arc absolutely independent and have a rii-ht to break 
away from it. The only obligation that binds these countries is to 
consult each oilier in matters of common and international importance 

But each Commonwealth country is the maker and master of its own 

policies. 
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Secular State 

An keeping with the practices of some of the modern and dynamic 
constitutions, the Indian Constitution has established a secular state. 
All the people are guaranteed the right to freedom of religion and 
worship. The State has no preference for any religion nor can it 
establish or endow any/ Discrimination against any citizen on groundf 
of his religion in matters of employment to public services or holding 
public othces is forbidden.' Imparling of religious instruction in 
educational in>titutions maintained by the State is prohibited. 
In a land of diverse religions, this was Ihe only right course 
to follow. It is in complete consonance with our traditions of 
religious tolerance, to allow the individual to worship the God and 
follow his religion according to the dictates of his conscience alone. 
He has also the right to preach and propagate his religion subject to 
the requirements of public order, morality and health. The secular 
character of the Stale is a sure sign of its dynamic nature. A state 
that is bound by the Scriptures is an anachronism. The chief conccru 
of a modern stale is the individual and his well-being, his security and 
prosperity, not the propagation of a religion and its myths. The Con- 
slitution of India has done a signal service to the people of this country 
by keeping and confining religion inside the temples, mosques 
and churches and inside the homes of the people ; we have amply 
suffered from disastrous consequences whenever religion dabbled in the 
affairs of the stale or in political matters. The past experiences and 
lessons have gone to make us a bit wiser and the Constitution in 
emphasising the secular character of our polity has followed the only 

right course. 

A Harmonious Mixture of Federal and I nitary Practices. 

It has already been stated in the preceding chapter that the Indian 
Constitution establishes a federal polity but at the same time vests the 
Union Government with immense powers which give to the latter 
supremacy over ilie Slates in many spheres of governmental activities. 
India being a vast ennury, inhabited by people at dilTerent levels of 
political, economic, social and cultural development, a federal set-up 
was inevitable. But on account of the Jisinicgraling forces that menaced 
ihc security of the country, the need for a strong Union Government 
was visualised which could hold the Slates together.' This objective has 
amply been acliieved by vesting in ihc Union Government residuary 
powers, by giving prccedvnci. to the l.iws made by the Union on subjects 
mentioned in the Concurrent Fist, by the emergency provisions of the 
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Constitution, by a single unified Judiciary applying a common civil and 
criminal law throughtout the length and breadth of the country, and 
by an alMndia administrative service, occupying the higher executive 
offices at the Centre, as well as in the Stales. Art. 3 of the Constitution 
gives a further edge to the Union over the Stales, 

A Parliamentary Democracy. 

On account of India’s long historical links with Britain, we. the 
people of this country, had obtaineJ some experience of the working of 
the responsible representative institutions. We had the necessary 
comprehensionof the organisation and functioning ofparliamemary form 
of government. It was, therefore, obvious and natural that we should 
build upon that experience. Any new experiment and any attempt to 
break totally fresh grounds in the sphere of exercising political power 
could prove to be risky. Thus, like the Canadian or the Australian 
Federation, we opted for the parliamentary system of government. Ji 
is true that India is a Republic, with an elected President as the Head of 
the State, but our President is a nominal functionary, like the British 
Monarch. He acts only on the advice of the Council of Ministers which, 
in turn, is answerable to Parliament. The Presidential system of 
Government stands on three separate though inter-linked pillars. The 
separation of powers is the hall-mark of this form of government. The 
essense of Parliamentary Government, on the other hand, is the 
supremacy of the legislature, from which the executive derives its 
mandate and auihority. Here the executive is responsible to tin; 
legislature : the latter being incarnate of the will of the people. Our 
Constitution opted for the Parliamentary Government for the 
country, not because it was considered to be better or superior to the 
Presidential system of Government, but because practical considerations 
weighed heavily in favour of the former. 

None too Rigid an Amending Process. 

Federal constitutions arc generally rigid, in the sense (hat their 
amending processes arc made difficult and complicated. The Indian 
Constitution, it has olicn been said, provides a unique combination 
of rigidity and flexibility. Such a point of view may have been correct 
at the lime when the Constitution was framed and was put into opera¬ 
tion. But now when the working of the Constitution has been seen for 
more than 17 years and when it stands amended 21 limes in this short 
duration, to call it even partly rigid would not seem to be correct. It 
is true that in a country with a flexible constitution, like England, no 
(iUluiClion is made in enacting a constitational and ordinary Jaw. Both 
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are amended by Parliament through the ordinary legislative proce¬ 
dure It is also true that certain parts of the Indian Consftut.on e.g. 
the .ovisions regarding the electron of the President, e«cutwe powers 
of the Union, Supreme Court, High Court, Umon-State relat.onship, the 

three Lists of subjects, the representation of States in 
the amendine clause itself arc amendable only by a joint “^tion 
the Union Parliament and Legislatures of not less than one-half of the 
states : the other provisions of the Constitution require for their 
amendments majority of the total membership in each House of 

Parliament and a majority of not less than 23 of the 
each House present and voting. But even then, the Government and 
the Parliament of India did not encounter any difficulties in incorporat¬ 
ing 21 amendments into the Constitution ever since it came into force 
In the very face of it the process that has been laid down for amendment 
of the Constitution does appear to be rigid to a certain extent but in 
appliculion it has turned out to be quite a flexible one. 

The Indian Constitution’s flexibility docs not lie in the amending 
process merely. It is a flexible Constitution in a unique way. In 
normal and peaceful times, the Constitution works o i the federal 
paitt-rn. The Slates function in an autonomous manner in their sphere 
and the Union Government ordinarily d >es not interfere in their working. 
But as soon as the security of the country is threatened on account of a 
war or internal rebellion,and when a proclamation of emergney is issued 
by the President of India, the whole tone and temper of the Constitution 
changes and it immediately assumes the unitary character, and the 
state authorities are required to comply with the Union directives 
and orders. It is this that makes onr Constitution flexible. It adjusts 
itself to chaiising situations and conditions with remarkable rapidity. 
Dr. B.R A-uhedk.ir stated : "In normal limes, it was framed to work 
as a federal systen but in times of war, it was designed to work as 
thoush it was a umiaiy system. Once the President issued a proclama¬ 
tion which he was authorised to do under Section 352, the whole 
scene becomes transformed and the State becomes unitary”. 


Not wedded to any Particular Eoon«»mic System. 

The Constitution of l.idia is not pledged to any particular 
economic order. Capitalism or Communism have not, in any 
manner, inspired it. It ha^ ear\edout a path of its own, to bring 
about a change in the economic structure of the country, through the 
democratic processes of growili and development. It neither stands 
to perpetuate the existing social and economic system of the country 
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nor sweep it altogether by letting loose forces of a revolutionary type. 
The Constitution has pinned its hope in the inherent strength of 
the society to grow and change Jt has, however, laid a proper stress 
that economic justice should be secured to the people and the wealth 
of the nation should not be allowed to be concentrated in a few hands. 
Gandhiji’s views and also the principles of Democratic Socialism have, 
to a certain extent, influenced the Constitution. In the Directi\e 
Principles of State Policy, v\c find the stress having been laid that the 
State should secure the distribution of the ownership and control of 
the material resources of the community in such a way as best to 
subserve the common good of the jieople as a whole. Art. 39, among 
other things, mentions clearly that the State shall so direct its policy 
“that the operation of the economic system does not result in the 
concentration of wealth and means of production to the common 
<ietriment’’. Thus, the Constitution envisages a radical change in the 
economic order and has perceptibly expressed its deep concern for the 
good of the common man who had hither-to been neglected. The 
whole machinery of the Stale has been geared to procuring the good 
of all, not of any particular section of the community. And this 
change is to be brought about by healthy democratic means and 
methods. The Constitution is not rigid and doctrinaire in its approach 
to ihe economic order of the country. Il does not stand for this ‘ism* 
or that. It stands for the common good of the people, to be secured 
by their own common will and action in a democratic manner. 

Ad Instrument of Social Change. 

The Constitution of India is not merely a legal document, dealing 
with the structure and organisation of the government. It has great 
social significance, and seeks to be one of the major means of bringing 
about much desirable change in the social set-up of the country. It 
has made a positive attempt to put to an end social stagnation which 
has been the feature of our society for the last few cenlurics. Il has 
made an attempt to bury the age-old bane of Hindu social order, the 
practice of untouchabilily. The abolition of untouchablliiy by the 
Constitution has meant redemption of millions of people from social 
oppression and neglect, who had been silently suffering from limes 
immemorial. What the Constitution has been able to accomplish is 
something unique. Scores of social reformers and saints spread over a 
long period of our history made vain bids and attempts to eradicate 
this and other evils from our social system. It is true that they made, 
what may be called persuasive efforts ; these were not backed by the 
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power of the State. People simply listened to them, even pretended to 
accept their teachings that all men are the equal children of God, but 
they stoutly persisted in the evil social practices which they regarded as 
part and parcel of their very being. However, the Constitution has 
made a bold bid to cleanse the stagnant and muddy social order of the 
country by declaring that untouchability is forthwith abolished and any 
practice thereof will be an offence punishable under the law. 

The Constitution further guarantees that the State shall not 
discriminate against any citizen on grounds of religion, race, caste, sex, 
place of birth or any of them. Similarly, no person will suffer from any 
disability, liability, restriction or condition with regard to 

(a) access to shops, public restaurants, hotels, and places of public 
entertainment ; or 

(b) the use of wells, tanks, bathing ghats, reads and places of 
public resort maintained wholly or partly out of state funds or dedicated 
to the use of the general public. 

Viewed in the context of the past practices that had been prevalent 
in the society, these provisions are of great importance and have 
provided fresh air and health to a decaying social order. 

The Constitution of India thus seeks to reconstruct our social system 
and make it stand on surer foundations. It has not only contributed but 
has accelerated and imparted speed and momentum to the forces that 
had been struggling against heavy odds to bring about the necessary 
changes in our society. The lead given by the Constitution certainly 
had the desirable clfcci and many other changes in our social set-up 
have been brought about. 

It is wonluvhile to remember what Dr. B.R. Ambedkar, the 
principal architect of our Constitution said about it : “1 feel it (the 

Constitution) i', workable, it is flexible and it is strong enough to hold 
ihc country logciher both HI peace-time and in war-time. Indeed, if I 
nay >ay so, if 'llillg^ go wrong under the new Constitution, the rea.son . 
, ill not be that we had a b.id Constitution. What wc will have to say is 
liiai Man was vile". 



CHAPTER IV 


^ THE PREAMBLE 

Our Constitution, like other written constitutions, is preceded by 
a brief statement of objectives and basic purposes which inspire 
and guide the State, in the fulfilment of the tasks and responsibilities 
entrusted to it. This statement, cmbodyinii the fundamental ideals, 
on which the constitutional-structure of the Stale is raised, is the 
Preamble to our Constitution.r TJie Preamble explains in brief the 
philosophy enshfined in the CoiisTfiution. /it provides the perspeciive 
anSTa^tttrates the proper understanding of the nature and aims of the 
Constitution. It throws a useful light in explaining and elucidating 
the goals which have been set and which the authorities, established 
by and under the Constitution would attempt to attain and reach. 
The Preamble, it is true, has no legal sanction behind it. for strictly 
speaking, it precedes the Constitution and is not a part of it. Bin it 
has a lot of moral force in it. It sums up the expectations of the 
people and the purposes for w'hich they have framed and gi\cn to 
themselves the Constitution. Even the Supreme Court has sometimes 
turned to the Preamable in order to have the correct perspeci]\e 
before it with a view to understand the true spirit of the Constitution 
while undertaking the all important task of interpreting it. 

Delivering a judgement of the Supreme Court on February 27. 1967, 
the then Chief Justice Mr. Subba Kao had thus obscr\ed : “The 
objective sought to be achieved by the Constitution is declared 
in sonorous terms in its Preamble. It contains in a nut-shell it', ideals 
and its aspirations. The Preamble is not a platitude but the mode of 
its realisation as worked out in detail in the Constitution.” 

OThe people also luve something to say about it, something to do 
about it. And to the people, the Preamble is a handy yardstick w'ith 
which to measure the achievements and failings of the .Stale in the 
social, economic and political spheres of their liferVThe Preamable to 
our Constitution is nothing but a promise to aliaiii the objectives 
described therein, and the people alone are the best judges of ilie 
distance covered by the State and the milestones reached by it in 
its journey towards the establishment of a new social set-up in which 
Justice, Liberty, Equality and Fraternity have been assured to all. 


\ 
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It would, perhaps, be not wrong to state that the Indian Consti¬ 
tution is not merely a legal document. It goes a little beyond the 
frame-work of legality. It has a social import. It creates the structure 
of the State, and at the same time it takes care to direct theState to 
remedy the social and economic ills prevalent in the society for the last 
many generations. In providing the State with the guide-lines of policy 
and ac[ion,rhe Preamble plays a prominent part, alongwith the other 
provisions embodied in the main body of the Constitution. The 
Preamble takes into account the state of the society and seeks the 
establishment of a new social order in which distinctions of high and 
low, rich and poor would disappear. I^The Preamble to our Consti¬ 
tution is thus of great signiticance from the social and economic point 
of vicw.lj,.^ 

(f Reading through the Preamble, one is immediately impressed with 
the idea lhai our Constitution has its base in the people themselves, 
for it is they who are its source and strength. The words : “We the 

poplc of India .give to ourselves this Constitution” 1 affirm the 

popular will beliind it. It was on behalf of the people of this country 
iluu their elected representatives in the Constituent Assembly drafted 
this constitution and again, on their behalf and in their name alone, 
it was 'enacted and adopted’. UOr. B.R. Ambedkar said in the Consti¬ 
tuent Assembly : “I say that this Preamble embodies what is the 
desire of every member of the House, that this Constitution should 
have its roots, its auihordy, its sovereignty from the people. That 
it has.”‘^ It not only imprints on the Constitution the people’s 
sanction and approval, but describes in no uncertain way, the 
philosophy behind it. ft-he Premab'.e reads us follows 

‘We, The People of India having solemnly resolved to constitute 
India into a Sovereign Democratic Republic and to secure to all its 
citizens : 

Justice, social, economic and political ; 

Liberty of thought, expression, belief, faith and worship ; 

tqualily of status and of opportunity ; and to promote among 
them all 

Lraternity assuring the dignity of the individual and the unity of 
ihc Nation ; 

III Our CONST1TUF.NT ASSEMBLY this twenty-sixth day of 
Novemb.r, 1949. do HEREBY ADOPT, ENACT AND GIVE TO 
01 RSI I YES THIS CONSTITUTION. 


•C.A.D. X. p, 456. 
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Thus a reading of ^ihc Preamble makes it clear that India’s 
Constitution has ushered in an era of democracy in the country. It 
is for the first lime incur entire hisiory that a democra-ic form of 
government, incorporating the principles and traditions of ‘represen¬ 
tative-democracy’ ha. been constituted and established under the 
Constitution of India.''More so, democracy in India is not confined 
within the precincts of governmental frame work ; the Constitul-on 
visualises the setting-up of a democratic society m which social, 
economic and legal equality and justice will prevail. 

Our Constitution has put the largest democracy in the world into 
operation. The quality of its operations would, of course, depend 
upon those who arc called upon to steer the ship ol the State safely to 
its destination, for which the Constitution itself provides the direction. 

ffrhe spirit of justice eminently pervades the body and soul of the 
Constitution. With democracy, equal stress has been laid on justice. 
The Constitution secures equality of status and opportunity and lorbiJs 
discrimination on the basis of religion, race, caste or place of birth etc. 
Pro\i.ions have also been made for promoting the interests of backward 
and weaker sections of the societyX'Social justice aims at abolishing all 
sorts of inequalities in our society. It may be mentioned here that the 

Constitution has no magic wand to cure the long-standing social e\ils 

immediately but a determined beginning has been made in the direction 
to end all social injustices. Similarly, in the name of ‘economic justice’ 
it has been guaranteed that the citizens of this country will be paid 
equal pay for equal work, that there will be no distinction between man 
and man from the point oJ view of econoxic value, that steps wiH 
right earnestly be taken to pull down the wajis of economic inequalilics. 

Political justice has already assured every citizen of his importance m 
the political frame-work of the country and no arbitrary distinctions 
stand between man and man in this sphere. 

Our Constitution regards liberty of thought, belief, and expression 
as being essential to the proper development ol the indiviJual ; his 
religion and belief is his sanctuary and the steps of the Stale remain 

away and outside these pursuits of the individual. ^^Tlie Preamble and 

the provisions of the Constitution make it amp y clear. 

Equality of status and opportunity has also been guiranlecd by our 
Constitution and it has been atfirmed that no discrimination on the 
grounds of religion, race, caste or place of birth will be practi.cd 
against any citizen. Finally, the Preamble seeks to promote the 
feelings of brotherhood amongst the citizens of this country by pulling 
4own sectional barriers of caste, community and region.' It tends to 
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promote amongst them all the feeling and spirit that they are the 
Children of the same soil. 

^ The Preamble emphasizes the ultimate authority of the people. It 

e will of the people which provides the main sanction to the 
onstitution. It is true that the Constitution has not been ratified by 
t e people immediately after its adoption by the Constituent Assemly, 
ut the lact that just after two years of its inauguration, the people of 
n la, endowed with the right to elect their government, with universal 
adult Iranchise as the basis of election, exercised that right effectively 
IS sul icl.nt to prove that the people of our country endorsed whole* 

lieariodiy the act of adoption of the Constitution by the Constituent 

ssem )y. Four General Elections under this Constitution have been 
le in a peaccfal and orderly way. The question whether the Constitu¬ 
tion las the sanction o( the people behind it or whether the body that 
rallied it was representative in its character or not stood on sandy 
oundations alone and the very first ‘wave* of expression of the popular 

■’uried the irrelevant point, and it has ceased to be of any interest 
to the students of the Indian Constitution. 

t/The Preamble largely gives expression to the ideals of Mahatma 
andhi. He dreamt of cm India in which ‘the poorest shall feel that it 
IS i leir comitr> . an India which will have no class or caste barriers, in 

I'Ve in perfect harmony.” It keeps 
‘in iiji s dream ali\c and is a constant reminder lo thj people that 
in our country,a new social ind economicorder has got lo be constituted 
an order in wliiGi d nuicracs and liberty would be imparted true mean- 
in an content. ho Preamble to the Constitution is not merely an 
1 i-a , IS not merely > dream of some academic value only. It is, in 
bnet.ihc very philosi-pln uf the Constitution, the ‘philosophy of action*, 
tic path which leads i' ihc building of an entirely new social order in 
p ace ol the one w hich i- i.m h by sectional, religious, communal, regio- 
la and linguistic barrier. / The theme of ‘fraternity* has been 
.r.iphasi/cd in the PreamhL* and it is of vital importance for the 

siKee sful working of thet > i:.ii(ution as well as for preserving the unity 
t'f iliv Indian nation. 

^ I he Preamble embodic. the spirit of the Indian people and their 
dclermination to carry their oninlry ahead and to make it one of the 
misi advanced countries in the world, where freedom, democracy, 
lii^cny and justice have full play It may not be out of place to state 
here what one of the members of the Constituent Assembly said : “The 
Preamble is the most precious part of the Constitution. Jl is the soul 
of the Conslilulion. It is a key to the Constitution.It is a jewel 
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■set in the C^stitution. It is a superb prose-poem, nay, it is perfection 
in itself.”* ^ 

Professor Ernest Barker has paid it handsome tribute in the 
Preface to his treatise ‘The Principles of Social and Political 
Theory. He has reproduced the Preamble to the Indian Constitution 
-at the very beginning of this book. He has justified the inclusion 
of the Preamble immediately after the Table of Contents of his 
book in these words : “I ought to explain as I end. why the Preamb¬ 
le to the Constitution of India is primed after the Table of Contents. 
It seemed to me. when I read it. to slate in brief and pithy form the 
-agreement of much of this book and it may accordingly serve as a 

Jcey-note.” tl 




*Bhargava» Pandit Thakur Das t C.A.D. p. 682. 


CHAPTER V 


THE UNION AND ITS TERRITORY 


The Constitution declares India to be a Union of States. This 
term ‘Union of States’ has dclib.’rately been used and it has- two 
implications which directly flow from it. First, the Union which has 
been established by the Constitution is not the result of any 
voluntary agreement among the component units as was the case in 
U.S.A. and Switzerland. Secondly, the unity o the Country 
cannot be challenged, as no State has the right to secede from the 
Union. It is in the U.S.S.R. Constitution, which is also a federal 
constitution, that the Union Republics enjoy the right freely to secede 
from the federation. However, the emphasis that has been laid 
that India is a union of inseparable states has stood us in good 
stead so far. Even when the states have not been endowed with this 
right, voices had been raised by certain centrifugal forces, asking for 
s' paration from the Union. The armed and hostile Nagas are still 
intransigent in tltcir d.mand for a separate Nagaland ; the D.M.K. in 
Madras at one lime projected its claim for Tamilnad, but has now 
reconciled itself to the view' that unity of India cannot be broken —this 
it has done as a result of some stringent measures adopted by the 
Union Government : the Sikh leader Master Tara Singh's cry —though 
in the wilderness - that Sikhs should have a homeland of their own and 
also li:ne the right ii> secede from the Union, all these are ominous 
portents. These voices pro\ide clear and unmistakable signs thatforces 
arc present,and if uneliecked in time, will persist in their fisdparious acts 
to weaken and break the unity of the country. Thus, the term ‘India... 
IS a Union of Si itcs'. is very significant and emphasizes the fact that 
•ilthoiigh under the Ci' stiuuion, federal polity has been established, the 
compc»nent units oj India have no right, whatsoever, to secede from the 
L nion. The Indian fcderatiiui is the result of the expression of the 
will o) ilic people, as represented by the Constituent Assembly. The 
kilter represented tlie people alone and not the provinces or the slates. 

r .c people, as such, have expressed themselves in favour of a Union 

w Iul Ii cannot be destroyed and diminished. Whatever may be the 
luiniber ol the States at ain gi\cii time, and this number has been 
ehanging ever since the inception of the Constitution, the Union itself 
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is inviolable and no unit has the right to question its sovereignty and 
integrity. 

The Indian Union now comprises) seventeen States mentioned in 
the First Schedule* and ten Union Territories whicli are also specified 
in the First Schedule. The Parliament of India may by law admit into 
the Union, or establish new States on such terms and conditions as it 
thinks fit. This provision renders it possible that the territories of the 
Indian Union may be enlarged and also makes room for the organisa¬ 
tion of new States. The Parliament is thus empowered by the 
Constitution to increase or decrease the area of any State or Union 

Territory, or alter the boundaries, or change the name of any Slate. 

The Constitution also provides for a procedure which enables the 
legislature of a Stale to express its opinion in the matter. 

During the British regime, the country was divided into various 
provinces for the sake of administrative convenience. Linguistic or 
ethnological principles were not at all taken into consideration in drawing 
the boundaries of a province. The interests of sound and ciTcctive 
administration was the sole criterion for drawing the map of India. 
With the attainment of the independence and acccssi.m and integration 
of llie five liundred and more princely states in the Indian Union, tlte 
task of redrawing the map of India was immediately attended to. The 
vision, forcsiglit and the iron hand of Sardar Vallabhai Patel was 
responsible for the integration of the whole c mntry into well-knit 
units, though these units did not have any uniform status. India 
was divided into three types of States, called Part A States, Part 
B States and Part C Stales. The Part A Stales consisted of those ten 
provinces that were previously known as British India. All the Parc A 
States were full-fledged members of the Indian Union and their status 
was based upon the principles of federation. The big and small p' incely 
states were integrated and out of this integration emerged eight Part B 
States. This was the feat performed by Sardar Patel. The^e states too 
were memberi of liic federal union, bat on account of their comparative 

•The Slates arc : I. Andhra Pradesh. ‘ 2 Assam 3. »il>ur 4 Gujarat 
5. Kerala 6. Madhya Pradesh 7. Madras 8. Maharashtra 9. My-orc 10, Orissa 
II. Punjab 12. Rajasthan 13. Uttar Pradesh 14. West IkniJallS. Jainnui and 
Kashmir 16. Nagaland and 17. Mariana 

The Union Territories arc : I. Delhi. 2. Himachal Pradesh 3. Manipur. 4. 
Tripura 5. The .Andan.an and Nicobar Islands 6. The Laccadive. Minicoy ami 
Adnidiv Islands 7. Dadra and Nagar Havcii 8. Goa. Djman and Diu 9. Pondichcry 
and 10 Chandigarh. 
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backwardness, these were not endowed with the same measure of 

autonomy as the Part A States. The Part C States were not in real 

terms States in the federal Union, as these were territories directly 

under the administrative control of the Union Government. These 

were ten in number. Apart from these three categories, the Andaman 

and Nicobar Islands and certain other territories were designated as 
Part D Stales. 

Within a few years of the attainment of freedom, the demand for 
reorganL-,iion of the stales in India on linguistic basis gained a good 
deal ol momentum. In 1952, the Central Goverment suddenly decided 
to bifurcate the State of Madras and create a separate Stale of Andhra 
Pradesh comprising the Telegu speaking people. Andhra Pradesh 
came into being on 1st October 1953. With this, the demand for the 

appheat on of the linguistic principle for re-organising the states was 
\oiced with re-doubled vigour. The Union Government could not 
resist the mounting pressure of public opinion and so in December 1953 
it announced the setting up of a State Re-organisation Commission to 
go inlo the entire question of re organisation objectively and dispas- 
sionately'and to make recommendations for settling this problem finally. 
The S. R. C submitted its report on 30ih September 1955 to the 
Government of India. 

While making its recommendations, the Commission not only took 
the linguistic principle into consideration, but also such vital factors as 
financial implications, administrative changes, and integration of 

services. The major recommendations of the States Reorganisation 
Commission were : — 

abolition of the distinction between Part A. Part B and Part 
C States, and coiisiiiutitni ol stales enjoying a uniform status, 

(h) abolition (d special agreement entered into wath the Union in 
consequence of the fmaneial integration of Part B Stales, 

(c) abolition ol ilu- institution of Rajparamukhs as heads of 
Ihiri R Stales. 

ii) merger ol Part C SiatcN with the exception of Delhi, Manipur 
and .Andaman and Nicoh.ir Mands in the neighbouring slates. 

The Commission thus recommended the formation of 16 States 
and 3 centrally admiriisicr.d terriiorioN. Out of the 16 Stales proposed’ 

It wassuggcMedthat Pomluy anJ Punjab should have a bi-lingual 

character and the rest-Iiouid be eonsiiiutad on unilingual basis The 
Cummissiun-s report did not bring to an end the controversy that had 
UR.used ha.>er elements in the Indian character 
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The Government too, in the face of opposition and divisive chorus 
that was being sung in the country during those days, showed 
vacillation and provided no definite and bold (cad to tlic people. The 
power hungry politicians fished in the troubled waters and were 
successful in creating situations from which they could reap maximum 
advantages. The common man w'as a helpless spectator, for 
he was to be the least beneficiary of what was being demanded 
and what was being accepted. However, llic Union Government alter 
sometime, announced its decision to implement the recommendations 
of the S.R C. with certain modifications and so lite States Reorganisation 
Bill was presented to the Parliament, whicli after the completion of 
necessary formalities, was passed into law in 1956 and was implemented 
on 1st November 1956. 

The Marathi-speaking people Iclt grievously liurt at tlie decision 
to make Bombay a bilingual State ; similarly there was discontent 
amongst the Sikhs in the Punjab. In the State of Bombay, the 
situation took a turn for the w'orsc as violence on an unprecedented 
scale broke out in Bombay city and some other parts of the State : the 
Punjab too was torn by agitations launched by the Akali Dal. This 
made saner elements in the country to think and believe that the 
linguistic face of India presented a very ugly spectacle. The picture 
of an integrated India so assiduously prepared by Sardar Patel only a 
few years back was soiled by the unscrupulous elements. The Union 
GovcrnmciU again knelt down to pressures and in 196'), it was 
decided that the bi-linguai Slate of Bombay be broken up to form two 
separate unilingual States of Maharashtra and Gujarat. Still there 
was no finality in the re-drawn political map of India. The discontent 
in the Punjab amongst the Sikhs was simmering. Agitations and 
counter-agitations were launched ; these waves with communal hues 
rose and subsided without vitally affecting the normal hub of life and 
the preoccupations of the common people. Pressures and threats, 
however, have once more succeeded and the decision has been taken to 
split and reorganise the Punjab; its Hindi-speaking region has now 
been constituted as a separate State of Harayana and the Punjabi¬ 
speaking region forms the new State ol Punjab ; its Iiilly-areas have 
gone over to the Union Territory of Himachal Pradesh. The political 
map of India has, thus, undergone another change within a decade. 

When the States Reorganisation Bill was being enacted, it wais 
felt that the acceptance of the demand for linguistic reorganisation ol 
the states had let loose, on a large scale, ih; forces of disinlegralion. 
In order to arrest this unwholesome trend in the country, a provision 
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was made in the States Reorganisation Act, 1956 to set up five Zonal 
Councils- the Northern Zonal Council, the Central Zonal Council, 
the Eastern Zonal Council, the Western Zonal Council, and the 
Southern Zonal Council comprisising the States and the Union 
Territories for securing cooperation in matters which are common to 
the States in each Zone, under the guidance and control of the 
Central Government. The Union Home Minister was designated as the 
Chairman of each Zonal Council. For some years, the meetings of 
the respective Zonal Councils were held at regular intervals and at one 
time some saner people at least entertained the hope that these five 
Zones would one day supercede the large array of States and Union 
Territories in the country, bringing to an end all sorts of fissiparous 
tendencies threatening the unity and integrity of India. But, it 
appears that this has merely been a fond hope. For the reasons best 
known to the Union Government, nothing is now being heard of the 
Zonal Councils ; these have not met to discuss and solve problems of 
common interest of their respective regions. Perhaps the demon of 
inter-state rivalries has swallowed these feeble beginnings that were 
initiated to promote inter-Slate cooperation and to foster stronger links 
of unity througl\ them. 

It cannot now be denied that the impact of linguism and linguistic 
states has been to foster and perpetuate regionalism. The wisdom of 
reorganising the states on the basis of language alone is being 
increasingly doubted especially when what has happened in the wake 

of linguistic reorganisation is given a serious thought by well-meaning 
people. 

However, India now comprises of two categories of constituent 
units : seventeen Slates with uniform structure and status and ten 
Union Territories mentioned in the First Schedule of the Constitution. 



CHAPTER VI 

CITIZENSHIP 


Articles 5 to 11 embodied in Part II of the Constitution deal with 
the question of Indian citizenship. The Constituent Assembly was 
confronted with this vexed problem for quite some time. This \sas due 
mainly to the fact that the Partition of the country led to the 
migration of millions of people from Pakistan to India and vice-versa. 
The lakhs of Hindus and Sikhs who were born and domiciled in tho>e 
parts of the country which formed part of Pakistan after 15th August 
1947 and who left their hearths and homes for seeking safety and 
security across the border, had to be accorded Indian citizenship. On 
the other hand Muslims who opted to go and settle in Pakistan wore 
to be excluded from the citizenship of the country. The case of people 
of Indian origin living in foreign lands had also to be taken into 
consideration. It was after a good deal of difficulty that the provisions 


of citizenship were incorporated into the Constitution. 

According to Article 5 of the Constitution, every person who had 
his domicile in the territory of India and 


(a) who was born in the territory of India ; or 

(b) either of whose parents were born in the territory of India; or 

(c) who had been ordinarily resident in the territory of India for 
not less than five years immediately preceding the commencement of 
the Constitution, 

was to be a citizen of India. Persons of Indian origin who were 
residing outside the country at the commencement of the Constitution 
were given the choice of becoming Indian citizens, if they so wished. 
They were only required to get themselves registered as Indian citizens 
by the diplomatic or Consular representatives of India where they were 

at the lime residing. 

Article 6 provided that a person who had migrated to the territory 
of India from the territory now included in Pakistan shall be deemed to 
be a citizen of India at the commencement of the Constitution if : 

(a) he or either of his parents or any of his^raiidparcnts was born 
in India ; and 
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(b) (i) he had migrated to India before 19th July, 1948 and had 
been residing in India since that dale, or 

(ii) he had migrated on or after 19th July 1948 and was 
registered on an application by him as a citizen of India by an officer 
appointed in that behalf by the Government of India. 

Article 7 made provision for granting citizenship to those who had 
migrated to Pakistan but who had returned from that country to India 
with the intention of permanently residing in India. 

The Constitution left to the Parliament to make a permanent law of 
citizenship for the country. The provisions that have been made in 
the Constitution itself in this regard, as has been seen, are quite 
general in nature. No attempt was made to incorporate in it 
anything like a code of nationality. The Articles dealing with citizen¬ 
ship precisely defined as to who were the citizens of the country at the 
commencement of the Constitution. 

A comprehensive Act dealing with citizenship was passed by the 
Parliament in 19Ji5. It describes in detail the modes of acquiring 
Indian citizenship, conditions under which it can be lost and terminated 
and makes supplemental provisions also in this regard. The Indian 
Citizenship Act 1955 describes the following five modes of acquiring 
the cili/ciiship of India : 

1. Ity Birth. Every person born in India on or after 26th January 
195») shall be a citizen of India by birth. There arc. however, two 
exceptions to this rule : 

(a) children bi-in to foreign diplomatic personnel assigned to 
India ; and 

(b) children of enemy aliens who are born in a place then under 
the occupation of the enemy. 

2. By Descent. person born outside India on or after 26 
January 1950 sha:i be a citizen of India by descent if his father is a 
citizen of India at the time of his birth. 


?■. By Rej»jstratioji. Any person who Is not already a citizen of 
liulia by virtue of the pro\isions of the Constitution or those of the 
I nduiii Citizenship Act can acquire citizenship by registration if that 

person belongs to any »'l the following five categories :_ 

Ijj Persons of Iiiuian origin who are ordinarily resident in India 
and w'ho have been so rc'ident lor at least six months immediately 
before making an application for recistralion ; 

(b) Pei sons of Indian origin w ho are ordinarily resident in any 
country or place outside undivided India ; 
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(c) Women who are, or have been married to citizens of India ; 

(d) Minor children of persons who are citizens of India ; and 

(s) Persons of full age and capacity who are citizens of the 
Commonwealth countries, or the Republic of Ireland. 

4. By Naturalisation. Any person, who does not come under any of 
the categories mentioned above, can acquire citizenship of India by 
naturalisation if his application for the same has been acceded to by the 
Government of India and a certificate is granted to him to thib elfeci. A 
person, however, can acquire Indian citizenship by naturalisation if he 
satisfies the conditions laid down in the Act for that purpose, but these 
conditions can be waived in favour of a perbon who has rendered 
distinguished service to the cause of science, philosophy, art, literature 
world peace or human progress generally. A person, becoming a 

citizen of India by naturalisation has to take an oath that he will bear 

true faith and allegiance to the Constitution of India as by law estab¬ 
lished, and that he will faithfully observe the laws of India and fulfil 
his duties as a citizen of India. 

f. By Incorporation of Territory. If any territory becomes pan of 
India, the Government of India by order may specify the persons who 

shall be citizens of India by reason of their connection with that 
territory. 

The Act lays down three conditions under which a citizen of India 
may Jose his citizenship. These arc: 

1. By Renunciation. Any citizen of India, on becoming a national 
of another country, rcnonnccs his Indian citizenship by making a 
declaration in the manner prescribed for the purpose. Where a male 
person renounces his Indian citizenship, his minor children also cease 
to be the citizens of India. But the Act makes a provision that every 
such child may, within one year, after attaining full age, become au 
Indian citizen by making a declaration of his intention to resume the 
citizenship of India. 

2. By Termination. A person, who after acquiring indiaii 
citizenship by naturalisation, registration or otherwise, voluntarily 
acquired the citizenship of another country at any time between 26 
January 1950 and 30 Decc-mber 1955, would have ceased to be the 
citizen of India from the date he became the citizen of the country of his 
adoption. 

3. By Deprivation, The Act empowers the Union Government to 
deprive a citizen who acquired Indian citizenship by naturalisation or 
registration etc, of the Indian citizenship on grounds of : (1) obtaining 
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a citizenship certificate by means of fraud, false representation, and 
concealment of any material fact; (2) disloyalty or disaffection towards 
the Constitution ; (3) assisting an enemy with whom India is at war , 
(4) continuous residence outside India for a period of seven years, 
and (5) sentence to imprisonment in any country for a term of 
no t less than two years within the period of the first five years of the 
acquisition of Indian citizenship. 

Commonwealth Citizenship. 

India is a member of the Commonwealth of Nations, and the 
Citizenship Act makes a provision for what is called the Commonwealth 
citizenship. The Act lays down that every person who is a citizen of 
a Commonwealth country, by virtue of that citizenship, has been given 
the status of a Commonwealth citizen in India. The Act empowers the 
Union Government to make provision, on reciprocal basis, for conferr¬ 
ing any of the rights of a citizen of India on the citizens of 
Commonwealth countries. 

The Citizenship Act, 1955 has been described by the critics 
as one of ihe most liberal acts of its kind anywhere. At the time of 
its enactment there was strong criticism that the Indian citizenship has 
been made a very cheap affair. There is no gainsaying the fact that 
ll.e ptovisions incorporated in the Act regarding acquisition of citizen¬ 
ship ul India are comparatively simple, easy and liberal and these tend 
to throw wide open the doors of the country to any foreigner who 
niigiu wish to migrate, settle and adopt this country as his own. 

Ihe Indian citizenship is of two-fold origin and character. Persons 
of Indian birth or descent at the time of the commencement of the 
Cunsiiiution are the citizens of the country, and those who have 
ai^quired citizenship under the Citizenship Act ,1955. These persons 
alone enjoy the privileges and are subject to the obligations of Indian 

citizenship. 

Ihereisno provision, whatsoever, in the Constitution for dual 
citizenship, as is the case in some of the other major federal consti¬ 
tutions like those of U.S.A., U.S.S.R. and Switzerland. The Indian 
Constitution has established, very rightly and wisely, a uniform and 
single citizenship for Indians living throughout the length and breadth 
of the country. Any departure from the concept of a single Indian 
citizenship would have been ruinous for the country. Even with the 
provision for a single citizenship, regional affiliations and loyalties 
are so deep-rooted in our ancient land that sometimes these assume 
threatening proportions and in the not too distant past, responsible 
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•quarters had to think in terms of taking concrete steps to foster 
national integration. The feelings of regionalism and parochialism 
have been perpetuated by many of the State Governments themselves 
by laying down rules of domicile which prescribe 3 to 15 years conti¬ 
nuous residence in the States for purposes of securing employment in 
public services, or getting contracts or rights in respect of fisheries, 
ferries, toll-bridges, forests and excise shops. In some of the States 
the condition for acquiring a domicile are made extremely diflicult, if 
not altogether impossible. This attempt to compartmentalise the 
country for the purposes just mentioned cuts at the very root of the 
unity of the nation and stands in direct violation of the fundamental 
rights of the citizen to go and settle anywhere in the country, to 
acquire, hold and dispose of property and to practise any profession, 
or to carry on any occupation etc. The Constitution in Art. 16 
specifically provides that there shall be equality of opportunity for 
all citizens in matters relating to employment or appointment to any 
office under the Stale. What is stipulated in the Constitution is 
observed more in breach than in practice, and these regional barriers 
are making a mockery of the concept of single Indian citizenship so 
far as the grant of equality of opportunity in seeking public employ¬ 
ment to all the citizens of the country is concerned. 
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CHAPTER VII 

FUNDAMENTAL RIGHTS 

The importance of Fundamental Rights in the modern democratic 
age needs hardly any emphasis or stress. Democracy and Rights are 
the two sides of a coin. The one cannot be separated from the other. 
Rights are the soul of democracy. One cannot think, cannot visualise 
of a democratic set-up without the citizens being endowed with a 
certain set of fundamental rights irrespective of the fact, whether these 
are incorporated in the Constitution or nojy' The people of England 
do not have a written Constitution but they enjoy various rights in a 
degree and manner which is the envy of people in other countries. The 
same is not true of, say, the Russian people. Their rights are 
incorporated in their Constitution, but looked at from real democratic 
point of view, those rights are, more or less, ‘Paper Rights*.^(Vhat 
makes the Fundamental Rights effective and meaningful is not that 
these are reduced in writing and incorporated in a Constitution, but 
the sanctity attached to them by the agencies of the State as well as 
the vigilance exercised by the individual in protecting, safeguarding 
and securing them. Laski stated : “Rights are those conditions of 
social life without which no man can seek, in general, to be at his 
best.” Thus, ihe real enjoyment of rights means creation of those 
conditions which enable the individual to make attempt to attain the 
best which he is capable of. Rights give content and meaning and 
exalt the basis of individual and social life These are something of 
abiding value to the individual and to the society as well. Rights 
largely make the individual conscious of his role and obligations in 
contributing liis mite to the general good of the community to which he 
belongs^ 

Most of the modern constitutions, particularly those framed after 
the First World War contain provisions relating to the Fundamental 
Rights of the citizens. The necessity for incorporating these is now 
well recognised. It is true that the British Constitution makes no 
such formal declaration of the rights, but we all know that the 
Constitution of England is not a wholly written one. The Fundamental 
Ricliis of the English people are sanctilied by history and customs and 
arc to be found in some of the famous Bills which the British Parliament 


52 


FUNDAMENTAL RIGHTS 


53 


enacted. It was in the American Constitution that the Fundamental 
Rights were incorporated for the first time and since then this example 
has been, more or less, emulated in many countries which Iramed their 
•constiiutions on democratic principles. The concept of Fundamenial 
Rights had excited the imagination of all educated Indians during the 
days of their struggle for freedom. The American Bill of Rights had 
particularly made a deep and lasting impression on the Indian thinking 
on the subject. All shades of political thinking regarded it essential 
that there should be a clear and categorical statement ol the Rights 
•which the citizens of this country should enjoy. The Karachi Session 
of the Indian National Congress had formulated them elaborately. 
During the Second Round Table Conference in 1931, the then British 
Prime Minister, Ramsay Macdonald declared that he was in favour 
of incorporating a list of fundamental rights in the proposed federal 
constitution, but a little later, the British Government changed its 
stand. However, it is apparent that in India a very healthy and suitable 
climate existed and all the imporiant sections of the Indian public 
opinion favoured a declaration of the fundamenial rights to be made. 
Thus, when the Constituent Assembly met in 1946, there was complete 
unanimity on the idea that a chapter on fundamental rights should be 
an integral part of the Constitution of India. The incorpora¬ 
tion of these rights provides an ample evidence that care was 
taken to secure due icspcct to the individulal and his personality, and 
conditions have been provided in order to enable him to pursue his 
happiness and develop his individuality in the manner he thinks fit and 
proper. The people of this country had sulfered for a long time on 
account of the alien domination lasting for quite a few centuries. The 
social system based on caste hierarchy further perpetuated tyranny 
of a unique type on people belonging to the so-called lower castes. 
Religious, linguistic and cultural dilferencos called for the proteelion 
of the interests of the minorities. All these things had to be taken into 
consideration by the Constituent Assembly while making a scleciion 
of the fundamental rights which were to be guaranteed to all the 
citizens of India without any discrimination The French Declaration 
of the Rights, the Bill ot Rights of the U.S. Constitution, and the 
Universal Human Rights Charter, together with the experiences of 
some other major constitutions, provided the necessary guidance and 
facilitated the task of the Constituent Assembly of India in ciioosing 
a set of rights which could best suit the social and political conditions 
prevalent in the country, and afford the people the privileges of a 
free life. 
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The fundamental rights which we enjoy to-day stand as a constant 
assertion of the philosophy that the be-all and end-all of the State is- 
the realisation of the happiness and well-being of its citizens. The 
enrichment of the personality of the individual is only its proper goal 
and whatever the State do es is to be justified in terms of the welfare 
of the individual. Secondly, the Indian Constitution provides a demo¬ 
cratic fabric to the state structure and this made it incumbent that the 
citizens of this country should have the right to choose their represen¬ 
tatives from time to time and vest in their hands the reins of 
government, holding them responsible and accountable in the manner 
prescribed in the Constitution. Democratic government has its 
sanction in the will and consent of the people, expressed at fixed and 
regular intervals. The principles of democratic government require 
that the citizens are afforded full protection of their life, liberty, 
property and enjoy freedom, within reasonable limits of course, to 
formulate and express their opinion on matters of common concern, 
collectively or individually. Channels of infiuencin public opinion 
should be free from any hurdles and blockades. The Constitution of 
India bases its claims to democracy primarily because the citizens of 
this country have been amply provided with all these opportunities. 

The Fundamental Rights under the Constitution of India place 
certain well defined limitations on the State and its various agencies, 
like the Corporations, Municipalities, Panchayals etc. The common 
enjoyment of these rights by all the citizens throughout the country 
has provided an emphasis on the basic unity of the nation. The 
citizens, with all the religious, linguistic and cultural differences, are 
entitled to claim the same treatment at the hands of the Slate. 

It should, however, be made clear that these fundamental rights 
are not absolute. No right as a matter of fact can be absolute 
absolute right is a contradiction in terms. No civilized and organised 
society has ever thought of conferring license upon its people to do 
whatever they wished. Any attempt to do so would mean committing 
‘soci.il suicide’. Rights arc. in their very nature, significant and 
meaningful where proper social, political and economic conditions 
exist. The Constitution of India recognises this vital fact and almost 
each one of the fundamental rights enshrined in it is qualified by 
certain limitations and c.xceptions. We all know well that a green 
and liealihy hedge around a garden affords the necessary protection 
to the flowers that bloom, and a well-trimmed hedge itself adds to the 
beauty of what it seeks to protect. So is the case with the limitations 
ami qualifications that follow our fundamental rights. Such limitations- 
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are deemed necessary for the collective go'd of the society and for the 
proper maintenance of social order. The State may iisell, on occasions, 
be endangered and its security threatened by external aggre'ssion or 
internal disturbances. In a period of crisis, the security ol the State 
has a precedence and priority over the individual. The salcly ot the 
State has got to be en-»ured even if it means the abridgement or 
interference with, or even suspension of the fundamental rights. But 
in normal times, in democratic countries, a certain degree of sanctity 
is imparted to the rights of the individual and ihe-<e arc regaided as 
inalienable and invioable within the frame-work of civilized conditions. 
The Indian Constitution has achieved this purpose in a good measure. 


Our Fundamental Rights hold good not only against the organs of 
state power but are applicable to other organi'ations and individuals 
as well. The practice, for example, of untouchability in any from and 
manner by any individual has been made an offencj punishable under 
the law. So is the case with certain other discriminations which, if 
indulged in by any individual, are also punishable under the law. 

The fundamental rights assume real significance not when they are 
enumerated in a constitution but when remedies arc available to the 
citizens for enforcing them against anyone who violates them. The 
Omstituiion of India has made the right to constitutional remedies 
itself as one of the fundamental rights enjoyed by the citizens of the 
country. This is what impails a touch of substance and reality to 
these rights. A citizen who fecK that some right of his has been 
violated by the State or by another person, can move the High Court 
or the Supreme Court which is empowered to issue appropriate writs 
or orders and afford him the necessary relief, as demanded by the 
conditions. 

It had been the intention of the Constitution framers that the 
citizens <»f this country should enjoy the fundamental rights m as 
unfettered a manner as possible under the circumstances obi.lining in 
our society, but they were not mere idle dreamers anJ did not shut 
their eyes to the situations which might arise in the future, demanding 
the suspension of these rights. And so it was presided in the Consti¬ 
tution that when a Proclamalion of Emergency is in operation, the 
President of India may, by order, declare th;U the right to move any 
Court for the enforcement of such of the fundamental riglu> as may be 
mentioned in the order, shall remain suspended for the period dining 
which the ‘Proclamation’ is in for.c. This has been done to safeguard 
the integrity and security of the country and should not be grudged by 
any right-thinking citizen. 
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Ever since the emergence of the Constitution, the Judiciary in India 
has accepted two unassailed assumptions. First, that fundamental rights 
are the very foundation and the corner-stone of the democratic way 
of life ushered in this country.” And secondly, that they are amendable 
by the normal procedures prescribed by Art. 368. But the Supreme 
Court in its latest judgement delivered in the last week of February 
1967, has done away with these assumptions and has declared that 
tundamental rights cannot be abridged or curtailed by Parliament by 
enacting any law. It has ruled that from the date of this judgement. 
Parliament shall have no power to enact any amendment to the Contitu- 
tion which abridges or abrogates the Fundamental Rights. This 
judgement of ilie Supreme Court of India has created quite a sitr 
in the country and is being hotly debated by constitutional and legal 
pandits Some have regarded it as having raised implications of far- 
reaching juristic and poIitic.il significance for the functioning of the 
Constitution in India and have slated that the declaration that the 
Fundamental Riglits cannot be abridged or curtailed is a disastrous 
thesis : others, with equal force, have hailed this judgement and have 
opined that it will conduce to the glory and stability of our 
Constitution. 

The fundamental rights incorpoiated in the Indian Constitution are 
the most elaborate and comprehensive yet stated in any constitution. 
According to Art. 12 of our Constitution, the term State means the 
Go\crnment and Parliament of India, Legislatures and Governments 
of the States, and ail locil and other authorities within the territory 
of India or under the control of Government of India. As a result of 
this definition, the fundaincnial rights hold good against all these 
authorities. Some of these rights are enforceable against individuals. 

Ft may further be mentioned that a legislative enactment which in 
any way or manner is inconsistent with any of the fundamental rights 
is void to the extent of its inconsistency. As a matter of fact, any law 
made by the Parliament or the state legislatures which abridges these 
fundamental rights is ultra-vires of the Constitution. The Constitution 
being the supreme law of the land, legislative and executive measures 
must conform to its provisions and any action of any authority that 
comes into conflict with the Constitution becomes null and void. The 
Supreme Court and the High Courts are empowered to set aside any 
law or action of the State that infringes the fundamental rights and otlier 
pro\ jsitms of the Indian Constitution. Thus, these rights are effectively 
guarded and guaranteed and the citizens have a right to move the 
courts for enforcing them in case of encroachment and violation. 
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Our fundamental rights are grouped into seven categories. These 
are : 

1. Right to Equality ; 

2. Right Against Exploitation ; 

3. Right to Freedom; 

4. Right to Freedom of Religion ; 

5. Cultural and Educational Rights ; 

6. Right to Property ; 

7. Right to Constitutional Remedies. 

■Ve shall now endeavour to understand the content and meaning of 
each one of these rights. 

1. Right to Equality. Article 14 of the Constitution says ; "The 
State shall not deny to any person equality before the law or the equal 
protection of the laws within the territory of India". This Article puts 
all persons on a footing of equality in the eyes of law, and secures them 
the equal protection of the laws. It tends to blend the British concept 
of‘equality before the law’and the American concept of‘the equal 
protection of the laws.’ 

It establishes and ensures the rule of law in the country. The term 
‘equality before the law’ needs to be understood in a proper context. It 
docs not mean total equality of one person with the other. What it 
means is that among the equals, the law would be equally applied and 
would be equally administered. The law on its part would not, however, 
discriminate between the rich and the poor, high and low, men and 
women, educated or uneducated citizens. All persons irrespective of 
their station and sia‘us in life are subject to the ordinary law of the 
land, administered by the ordinary courts. Law is above evervonc and 
it is no rcspector of any personality. From the Prime Minister to a 
peon, from a millionaire lo a mill-land, the law remains even-handed 
and no one who is guilty of violating it can escape from its clutches or 
can be admitted to any concessions on account of the position occupied 
by him. The rule of law implies equality of all citizens, including the 
public officials, before the same law and subject to the jurisdiction of 
the same courts. 

Again, the Constitution enjoins that no person is to be denied the 
equal protection of the laws within the territory of India. This provi¬ 
sion primarily protects the civil rights of the persons. It means that all 
persons shall be entitled to the protection of equal laws. There is no 
room or scope for any discrimination between persons who are placed 
in similar conditions and circumstances. It intends ‘that equal protec- 
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tion and security should be given to all under like circumstances in the 
enjoyment of their personal and civil rights. But this provision in no 
way forbids the Slate from classifying certain categories of persons into 
groups and treating them differently when some reasonable basis for 
such difference exists. For example, some special steps that the State is 
required to undertake to secure the uplift of the Scheduled Castes and 
other Backward Classes in India do not in any manner constitute a 
discrimination against persons belonging to other classes in India In 
Chiranjitlal Chaudhari Vs. The Union of India, the Supreme Court has 
explained the true meaning and scope of the concept of the equal 
protection of the laws in these words : ‘Tt must be admitted that the 
guarantee against the denial of equal protection of the laws dies not 
mean that identically the same rules of law should be made applicable 
to all persons within the territory of India in spite of differences of 

circumstances and conditions.‘equal protection of laws is a 

pledge of the protection of equal laws' and this means subjection to 
equal laws applying alike to all in the same situation. . ^ft -other w ord«;. 
there should be no discrimination between one person and another if 
as regards the subject-matter of the legislation their position is the 

same.There can certainly be a law apphing to one person or to 

one group of persons and it cannot be held to be uncousiitutional if it 

is not discriminatory in its character.” The Supreme Court of 

India has amplified that while Art. 14 forbids class legislation, it does 
not forbid reaso:iublc classification for the purposes of legislation. 

Further, the framers of Constitution were fully aware of the tyres 

of discrimination prevalent incur society and so it was provided in 
Art. 15 : 

“The State shall not discriminate against anv citizen on grounds 
only of religion, race, caste, sex, place of birth or any of them. 

“No citizen ^haII on grounds only of religion, race, caste, sex, place 
of birth or any of them be !-ubjecl to any disability, liability, restriction 
or condition with regard to accc.ss to shops, public restaurants, hotels 
and places of public entertainment or the use of wells, tanks, bathing 
ghats, roads and places of public resort maintained wholly or partially 
out of State funds or dedicated to the use of ihe general Public". 

The Supreme Court in Nain Sukh Das Vs. The State of U.P. 
(1953, S.e.R. 1184) has observed, while interpreting the scope of this- 
Article, that‘it is plain that the fundamental right conferred by Art. 

15 (I) is conferred on a citizen as an individual and is a guarantee 
againNt his being subjected to discrimination in the matter of rights*. 
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privileges and amenities pertaining to him as a citizen generally'. Art. 
15 is significant in as much as it is a guarantee against every farm of 
discrimination by the State on grounds of religi<m. race, caste, sex, 
place of birth or any of them. This rrovision is in tune with the 
provision of single citizenship made in the Constitution. This Art. 15. 
however, permits (he Slate to make special provision for the benefit 
of women and children. Similarly the State can make any special 
provision for the advancement of any socially and educationally 
backward classes, and the Scheduled Castes and Scheduled Tribes. 

Right to Equality also guarantees equality of opportunity in matters 

of public employment. It has been laid down that there shall be 

equality of opportunity for all citizens in matters of employment under 

the State. The State is prohibited from discriminating again-^l any 

citizen on grounds of religion, race, caste, sex, descent, place of birth, 

residence or any of them for any employment or olfice under the State. 

The Constitution does provide for certain excentions but these are 

mostly to advance and protect the interests of hither-to neglected and 

backward classes. In order to promote their welfare, such exceptions 

were deemed to be nec essary and these have been described clearly iw 

the Constitution. Only the residence qualifications prescribed by 

dilTercnt States for purposes of public employment do not seem la be 

in consonance with the spirit of this provision of equality made in the 

Constitution and these are tending to accelerate the unhealthy trend 

of mostly barring the chances of employment to the people belonging 

to the ‘other States'. It is no gainsaying the fact that regionalism has 

raised its utterly ugly head in matters of public employment in the 

States, even to very high offices and it is the caste, someiimo the 

religion, and mostly the consideration of being a born resident of a 

Stale that weigh heavily in the matter of selection to public ollices. It 

is a matter of deepest regret that this provision of the Coiistitiitiim has 

been f'Mowed more in breach than in observance. A cuisov look at 

# 

the advertisements issued in the newspapers by most of the Slate 
Governments for recruitment to various services will show that regional 
barriers arc consciously and deliberately being erected and the 
opportunities that this Article tends to provide are being denied to all 
the citizen^ in order to placa'e and appease ilic powerful but narrow 
local interests. 

Art 17 of the Constitution abolishes untouchabiliiy and its practice 
in any form is made an offence punishable under the law. It has 
already been pointed out that this Art. is of great social import. For 
thousands of years the so-called untouchables were kept far away from 
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the main stream of life in this country. These unhappy millions lived 
in inhuman conditions and were subjected to perpetual humiliations 
and oppressions. 1 he way they were disgraced and ill-treated by the 
society made many a social refoimer to raise his voice of protest 
against lliis deep-rooted e\il but the rigid frame-work of the society 
did not budge an inch and showed no signs of bending even a little to 
alford to these human beings what was due to them by virtue of their 
being an essential part of the society. One wonders to think as to how 
for thousands of Nears, these people, constituting a sizeable number, 
submitted to inlolerable conditions of life, so meekly, so silently ! 
However, the Constitution of India took a momentous step in declar¬ 
ing the practice of untouchabilily in any form as an offence to be 
punished under the law. This social reform has re-viialised a stagnant 
society and has pro\ided it a new impetus to move ahead. How long 
the society lakes to incorporate lully inn its structure what the 
Constitution has laid down cannot be predicted with certainty. But 
the fact that a great beginning has been made to break the centuries- 
old barriers is of tremendous significance. The Government of India 
has passed The L'ntouchahility Offences Act 1935. This Act makes 
the enforecmcni of disabilities against Scheduled Castes an offence. 
It has laid down that \shale\er is open to the general public or to 
Hindus should be open to the Scheduled Castes also, whether it be a 
place, shop or sersiee Any such discrimination practised against 
Scheduled C astes is made an offence punishable with imprisonment for 
six months or a fine up to Rs. 500 or both. 

Art. 8 lays down that no title except that of military or academic 
distinction, shall be conferred by the State, and that no citizen of India 
shall accept ary title from any foreign country. This provision is 
indicative of the diiroeralic spiiit of our Constitution. It makes no 
room ‘or the ceaiion of artificial distinctions between the citizens of 
the Country, who polifeally 'land on the same footing and are endowed 
with the same rigln^. 1 he eo.d set before the State by the Consti¬ 
tution is to establish a social order where social, economic and political 
justiee will prevail. Art. I!S is in complete accord with the spirit of 
the democratic age and the ci>iKept of the equality of man. The U.S. 
Constitution provides : “No title of nobility shall be granted by the 
I nited Slates and no person , ..shall, without the consent of the 

V ongress accept any. title of any kind whatever from any king, 

pii ioce. or foreign Stale." Our Constitution, following this example, 
111 -gone a step ahead in foibidding totally the acceptance of any 
tiiic fiom any foreign state by any citizen. 
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2. Right to Freedom. The Right to Freedom is a basic and most fundamental 
of the Fundamental Rights guaranteed by the Constitution to the citizens 
ofthiscountry.Tt secures to each one of them without any discrimination, 
the highly cherished individual liberties. It is these liberties which 
impart a touch of reality to democracy. It secures freedom ot speech 
and expression, assembly, association, free movement, resdence, 
acquisition and disposition of property and the right to practise any 
profession or to carry on any occupation, trade or business. These 
liberties constitute the niiin content of a truly democratic state. It is 
mainly the enjoyment of these freedoms by the citizens ol a state, 
that gives them a sense and feeling that all avenues of a free political 
life are open to them and that they have opportunities to participate 
actively and elfectively in shaping llic destiny ot their country. Under 
Art. ly all the citizens of India have the right : — 


1. to freedom of speech and expression , 

2. to assemble peaceably and without arms; 

3. to form associations or unions ; 

4. to move freely throughout the territory of India : 

5. to reside and settle in any part of the territory of India ; 

6. to acquire, hold and dispose of property ; and 

7. to practise any profession, or to carry on any occupation, trade 
or business. 

The Right to Freedom which Art. 19 of the Consiiiuiion secures to 
all the citizens cannot bo and is not an absolute right. In a civilized 
state the concept of absolute freedom has no place. Absolute freedom 
or right means license and where license obtains, right and freedom 
disappear. It is for this reason that in all democratic countries, and 
so also in India, the enjoyment of these liberties is subjected to 
certain limitations. The right to freedom of speech and expression, 
thus, does not prevent the Stale from making any law imposing reason¬ 
able restrictions in the interests of sovereignty and integrity of India, 
the security of the Slate, friendly relations with foreign slates, 
public order, decency or morality, or in relation to contempt of court, 
defamation or incitement to an olfcnce. 


Thus, the State has been empowered to impose restrictions on the 
right to freedom of speech and expression in the interests of the above- 
mentioned things. But it has expressly been stated that the restric¬ 
tions which the Slate could impose by law must be reasonable. The 
fact whether a particular restriction is reasonable or not can only be 
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determined by the Courts. It affords a check on the legislature 
imposing restrictions on this right which may be excessive and not 
jusiified by the need. The Stale thus cannot act arbitrarily in narrowing 
down the scope of this right. The right to assembly is subject to two 
conditions. Those who seek to assemble should do so peaceably and 
without arms. This provision gives the citizens the right to hold 
meetings but lays down that such meetings should be conducted peace¬ 
ably and the people should not be armed with weapons etc. The 
freedom to assemble freely, naturally follows the freedom of speech 

and expression. This is absolutely necessary for the effective working 
of democracy. In a democratic state, government is conditioned by 
public opinion. Channels of creating and influencing public opinion 
are open to the citizens, and it is the strength of public opinion that 
keeps the government on the track. Healthy criticism of government 
policies and actions is always welcomed in a democratic set-up. Asa 
matter of fact, the opposition parties, using every forum, make every 
possible effort to bring to public light the failures and lapses of the 
Government. In our country, the medium of public meetings is very 
common and popular It is in these meetings that ideas and views 
are advocated or criticised. However, it was recognised by the 
Constitution-makers, that this freedom can also be mis-used and its 
unrestricted enjoyment may endanger public order. And so it has 
been limited by the authority vested in the State to make any law 
imposing, in the interests of the sovereignty and integrity of India or 
public order, reasonable restrictions on this right. The right to form 
associations or unions can be restricted only in the interests of public 
order, or morality or in the interests of the sovereignty and integrity of 
India. There cannot be any association or union far an illegal purpose 
or for purpose of making a conspiracy. 

The right to move freely throughout the territory of India, to reside 
and settle in any part of the country and to acquire, hold and dispose 
of property is guaranteed to the citizens. The importance of this right 
cannot be exaggerated. The security of unhampered movement 
thr oughout the couniry furthers the enjoyment of other rights vest¬ 
ed in the people of this country. This right can be restricted by the 
State by imposing reasonable restrictions in the interests of the 
general public or for the protection of the interests of 
the Scheduled Tribes. 

The right to move freely throughout the territory of India, subject 
to reasonable restrictions imposed in the public interest, does 
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not expressly guarantee the freedom to travel abroad ; but in a rcccm 
judgment of the Supreme Court, it has been held that the right to 
travel abroad is a part of the personal liberty of a citizen of winch he 
cannot be deprived, except according to the procedure established by 
law. Jn coming to this decision, the Supreme Court has interpreted 
personal liberty in its widest amplitude. Freedom of movement across 
national boundaries as well as within them has long been regarded as 
an important aspect of personal liberty. Article 13 of the “Universal 
Declaration of Human Rights” enumerates that everyone has the rielu 
to leave and return to his country. The American Supreme Court in 
one of its judgments declared that freedom of movement across the 
frontier in either direction is a part of the American heritage. Following 
these lines, the Indian Supreme Court in its recent judgment has held 
that though every person does not have an unqualified right to obtain 
a passport or to travel abroad, but no person can be deprived of the 

liberty to travel abroad except in accordance with the procedure 
established by law. 

Finally, the freedom to practise any profession or to carry on 

any occupation, trade or business, is subject to the Slate’s right to 

carry on itself or by a corporation owned or controlled by it, 

any trade, business, industry, or service, whether to the exclusion, 

complete or partial, of citizens or otherwise ; and secondly to prescribe 

the professional or technical qualifications where deemed necessary. 

The practice of certain professions, such as engineering and medicine' 

cannot be allowed in the interests of the public by those who have not 

acquired proper and adequate qualifications. Laying down of such 

requirments does not in any manner infringe the right to practise any 
profession. ^ 

The liberties conferred on the citizens by Article 19 have been 
strengthened by the provisions of Articles 20, 21 and 22 of the 
Constitution. The personal liberty arising from the freedom from 
arbitrary arrest, detention or conviction is regarded as more valuable by 
the individual than an abstiact statement of fundamental rights claimed 
to be conferred on him. The Indian Constitution enjoins that no person 
■shall be convicted of an olfence except for violation of a law in force 
M the time of the commission of the act nor be subjected to a penalty 

greater than that provided by such law at the time (Art. 20 (i). it has 
also been laid down that no person shall be prosecuted and punished 
for the same offence more than once and no accused person shall be 

compelled to be a witness against himself. More important than this 
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all is the provision in Art. 21 that no person shall be deprived of his 
life or personal liberty except “according to the procedure established by 
law ’. This is the most cherished of all the rights that an individual 
craves for and it has taken quite a few centuries and lots of sacrifices 
and sutTerings for this right to be recognised and made part of 
civilized life. It gives effect to the basic tenet of the ‘rule of law’. It 
has been provided that no person can be detained or pul under physical 
restraint arbitrarily or illegally. The liberty of a person can be 
interfered with only when he is guilty of breach ol law and this 
interference with the liberty of a citizen can only be in accordance 
with the procedure established by law. The phrase ‘procedure establish¬ 
ed by law’ means the procedure that has been laid down by the 
existing law made by the legislature. 

In the U.S. Constitution the phrase “due process of law'* 
has been used in this context. It has come to imply protection 
against search without a warrant, access to courts, open trial and some 
more safeguards which are considered essential for personal liberty ; 
any law or procedure violating these is held by the courts to be 
unconstitutional. On the other hand, ‘procedure established by law' 
endows the legislature with the power to define the conditions under 
which personal liberty of the individual is to be secured to him. The 
‘due process of law'gives to the Courts an upper ^hand in protecting 
the personal liberty of the individual, while the phrase ‘procedure 
established by law’ makes the legislature the master of the situation in 
matters of personal liberty. Our Constitution-makers borrowed this 
phrase from the Japanese Constitution. 

The Constitution further provides that no person who is arrested 
shall be detained in custody without being informed of the grounds of 
his arrest as soon as possible, nor shall he be denied the right to 
consult and to Oc defended by a lawyer of his choice, it has also been 
enjoined that a person who is arrested and detained in custody is to 
be produced before the nearest magistrate within a period of 24 hours 
of such arrest and he is not to be kept in custody beyond the prescribed 
period without the authority of the magistrate (Art. 22 (1) and (2j). 

Bill it has been proxided that the provisions requiring production 
of an arrcbled person do not apply (o) to any person who is an enemy 
alien, or {h) to any person who is arrested or detained under any law 
providing for preventive detention. Parliament has been vested with 
the power to make law providing for preventive detention. But such a 
law shall not authorise the detention of a person for more than three 
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months unless (a) an Advisory Board, consisting of persons who are 
or have been, or are qualified to be appointed as Histh Court Judges’ 
has reported before the end of the period of three months that ,n°its 

opinion there is sufficient cause in such detention ; or (h) such person 
IS detained in accoidance with the provisions of any law made by 
parliament for purpose of preventive detention. 

The Consttliition provides thjt when any person is detained in 
pursuance of an order made under any Jaw providing for prc\emive 
detention, that person may be informed of the grounds on uhich he 

has been detained and atforded the earliest opportunity of niakin*^ a 
representation against that order. However, on conimunicatiim The 
grounds on which a pcr>on is detained, the authority making tlie order 
need not disclose facts vvJiich such authority considers to be against the 
public interest to disclose. Provision for detaining a person for a 
longer period than three months under preventive detention md 
without obtaining the opinion of an Advisory Board has also been 

The term ‘Preventive Detention’ has not been authoritatively 
defined. The object of preventive detention i.s not to punish a man 
for having committed an oifence or for having done some wron- but 
to prevent and intercept him before he is able to do so. The ground 
lor detaining a person is jud suspicion or reasonable probability of his 
doing something prejudicial to the interests of the State Jn India 

the Prevemive IXncmion Act was passed by Parliament in 195 ;) and 

till 1954, It received yearly extension but in December 1954, Parliament 
by law extended its duration to tbrcc years. Since then three ycarlv- 
extensions were made by law of Parliament in 1957, 1960 and 1903 
and it I.C., the Preventive Detention Act has further been extended for 
a term of three >cars at the end of 1966. 

This provision for preventive detention made in the CoiKmution 
has been vigorously ailacked whenever an opporluniiy for discii.sin- ii 
was provided. Tins is an extraordinary provision, ordinarily noi found 
in vogue ,n a democralic couniry, purlicularly in norin.il and peaceful 
times. It strikes at the very routs ol individual liberty and freedom It 
constitutes a very serious inroad into the fundameiual rights of the 
citixcnsand is a breach of the concept of the rule of law in tlie 

Constituent Assembly, this provision came under heavy and scathing 

fire. The Supreme Court, though holding its validity, has described 
the Act as unfortunate, in the Parliament, it had been opposed tooth 
and nail on numerous occasions. It certainly is a dangerous weapon 
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with which the State has been armed. It is true that guarantees have 
been given of its use being made cautiously and sparingly but an 
enacted instrument always possesses the potentialities of being effectively 
used and verbal guarantees have the quality of going into the oblivion 
and being forgotten. Justice Mukherjee observed :“...no country in 
the world that I am aware of has made this (preventive detention) an 
integral part of its constitution as has been done in India. This is 

undoubtedly unfortunate.which cannot but be regarded as a most 

unwholesome encroachment upon the liberties of the people.”* 

It is hoped that as the roots of democracy gain strength in the 
country and people become maturer in practising the methods of 
constitutional and democratic government, the need for such drastic 
measures as preventive detention would automatically disappear. 

3. Right Against Exploitation 

Under this right, tralTic in human beings and and other 

similar forms of forced labour are prohibited and declared to be an 
ofTcncc punishable in accordance with the law. It has also been laid 
down that no child below the age of fourteen years can be employed 
to work in any factory or mine or engaged in any other hazardous 
employment. However, the State can impose compulsory service for 
public purposes and in imposing such service it shall not make any 
discrimination on i.rounds only of religion, race, caste or class or any 
ofihcm. Before we attained our independence, the evils of immoral 
tralhc in human beings and the taking of *begar' were quite prevalent 
in the country. This fundamental right seeks to put an end to these 
and ilius bring about another important social reform. 


•1, Right to Freedom of Religion 

Ml persons are equally entitled to freedom of conscience and have 
the rigtu to profess, practise, and propagate religion, subject to public 
order, morality and health. Every religious denomination can establish 
and maintain inslilulions lor religious and charitable purposes, manage 
its own alVairs. and own and acquire movable and immovable property 
and administer sucli property in accordance with law. It has been 
enjoined that no person can be compelled to pay any taxes for the 
maintenance or promotion of any religion. It has further been provid¬ 
ed that no religious instruction can be given in any educational institu¬ 
tion maintained wholly i*ul of Stale funds and such instruction cannot 


•‘m.'O s C.J. p. 263. 
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he made compulsory even in other educational institutions which 
receive aid from the State. 

Freedom of Religion, however, docs not prevent the State from 
making any law regulating or restricting any economic, financial, 
political or other secular activity which may be associated with 
religious practice, and providing for social welfare and reform or 
the throwing open of Hindu religious institutions of a public character 
to all classes and sections of the Hindus. 


The freedom of religion guaranteed by the Consiitution equally to all 
persons is in perfect conformity with our traditions of religious tolerance 
and also completely in tunc with modern civilized life and the concept 
of secular state. The State keeps out of the arena of religion and relieion 
ha<! been made to keep out of the arena of the State. Religion'has 
become the sole preserve of the individual or groups of individuals 
and he is free to strike out his path in meeting and fulfilling the dic¬ 
tates of his conscience, subject to the conditions prescribed 
in the Constitution. A charge that this right has made the Slate 
in this country irreligious has frequently been heard. Those who 
indulge in this type of criticism miss the very spirit of this right. It 
has only separated religion from politics. Whenever and wherever the 
two have been made to combine, evil results have followed. Secular 
state only affords full opportunities for the practice and propagation 
of different religions and enables each religious belief to thrive and 
flourish. Where in a state one religion dominates, others are usually 
suppressed. Theocracy is an anachronism. The modern state is too 
much pre-occupied with enormous problems of socio-economic nature. 
Eradication of poverty, disease and illiteracy, afTecting the lives of 
millions of people is a much more essential task than the propagation 
of the tenets of any religion. Our Constitution has done the very richt 
thing in enjoining upon the Slate not to accept the dictates or icncts of 


any religion in formulating its political, social and economic politics. 
The Stale docs not take care of any religion, iior d*)es it alloA';my 
religion to lake its (the State s) care. The Stale is primarilv concerned 
with all the persons, mi!lion.s of persons, irrespective of their reliuiotis 
and has undertaken the huge task of ameliorating liieir economic and 
social conditions. 


5. Cultural and Educational Rights. 

These rights include the right of every section of ilie citizens of India 
to preserve iis dislincl language, script or culture, and make the pro¬ 
vision that no citizen can be denied admission into any educational 
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institution maintained by the State or receiving aid out of State funds- 
on grounds only of religion, race, caste, language or any of them. 
Rel'gious or linguistic minorities have the right to establish and 
administer educational institutions of their choice. This right has been 
held by the Supreme Court to be absolute and not subject to reasonable 
restrictions. In granting aid to educational institutions, the State is 
not to discriminate against any educational institution on the basis that 
it is under the management of a religious or linguistic minority. 

6. Right to Propcrt>^ 

Our Constitution gives recognition to the right of property and 
declares that no one shall be deprived of his property except by the 
authority of law. It stales that no property can be acquired or 
requisitioned save for a public purpose and save by authority of a law 
which provides for compensation for the property so acquired. Thus, 
the Slate can acquire private property for public purposes, not arbitrarily 
but in accordance with law and that too when the law makes provision 
Tor compensation to be paid. The law may either fix the amount of 
compensation or specify the principles on which and the manner in 
which the compensation is to be determined and paid. Such a law 
Cannot be challenged in any Court on the ground that the compensation 
proposed by law is not adequate. The Constitution has enjoined 
that no law providing for the compulsory acquisition of private property 
made by a Slate Legislature is to have effect unless it has received the 
a^selU of lltc President of India. This provision is made in order to 
secure that the compensation proposed to be given is fair and just, 
but ihc fad whether any compensation is adequate or not cannot be 
determined by a Court. A law can he questioned only if compensation 
provided i-> not real, otherwise not. No law acquiring property 
cornpuUarily for the Stale can be questioned in any Court on the 
eround of inadequacy of compensation. Further, the immunity from 
j idicml interference on ground of conilict with fundamental rights has 
he- n euended by Ait. 31A to legislation providing for : — 

(aj the acquisition by the Slate of any estate or of any rights 
therein or the cwiinguishmenl or modification of any such 
rights, or 

(b) the taking over the management of any property by the State 
for a limited period in the public interest or in order to secure 
the proper management of property, or 

(c) the amalgamation of two or more corporations either in the 
public interest or in order to secure the proper management 
of any of the corporations, or 
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(d) the extinguishment of any rights of managing agents, secre- 

.or managers of corporations, or of any voting rights 

of shareholders thereof, or 

(e) the extinguishment or modification of any rights accruing by 
virtue of any agreement, lease or licence for the purpose of 
searching for, or winning any mineral or mineral oil or the 
premature termination or cancellation of any such agreement, 
lease or licence. 

The Right to Property guaranteed by the Constitution has taken 
into consideration the economic conditions prevalent in the country. 
The institution of Zamindari had to be brought to an end and the 
policy of nationalisation of some of the meins of production was to be 
implemented. The principles of socialism were placed as the guide¬ 
lines for reshaping the economic structure of the country. Perpetual 
flow of poverty needed at least to be controlled first and then by 
continuous striving and efforts to be brought to an end. Poverty-ridden 
millions and a handful of millionaires both constituted a big hazard 
to the democratic way of life. The social good required that the right 
to property be made subservient to the larger interests of the teeming 
millions. It is true that next to life, property is dearest to the 
individual and the desire in him is very intense to own it and to 
enlarge it as much as he can. But if only a few have the power and 
means to do so, and the other> remain merely as helpless onlookers 
and do not even have the blessings of securing their subsistence, then 
the tall talk ofdemocracy, of equality of opportunity, of fundamental 
rights becomes just a myth. The real goal of democracy to-day is to 
end economic injustice. And this can only be achieved if the ri'>ht lo 

property is guaranteed in a manner that it does not jeopardise the 
common social good. The framers of the Indian Conslilulion had 
such an objective in view and the amendments that were incorporat¬ 
ed in Art. 31 subsequently went a step further in this direction. 

7. Right to Constitutional Remedies. 

This right imparls substance to all the fundamental rights incorpo¬ 
rated in our Constitution. A mere declaration of fundamental riehts 
has no meaning unless there is an cfTectivc remedy or machinery 
provided for enforcing these rights. The Indian Coiuiiiution has done 
very well in making the right to constitutional remedies itself as one 
of the fundamental rights bestowed on the citizens. The judiciary 
has been vested, with the powers to safeguard these rights. The 
Supreme Court and the High Courts are the guardians of ihc funda¬ 
mental rights. For the enforcement of fundamental rights, the right 
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of every person to move the Supreme Court by appropriate proceeding 
is recognised and guaranteed. The Supreme Court has the power to- 
issue writs including writs in the nature of habeas corpus, mandamus, 
prohibition, quo warrant and certiorat for the enforcement of any 
of the rights. It is this machinery that has been provided for the 
elfcctive enforcement of the fundamental rights that makes the latter 
real. Dr. Ambcdkar said in the Constituent Assembly. “If 1 was 
asked to name the particular article in this Constitution as the most 
important without which this Consitution would be a nullity, I could 
not refer to any other article except this one. It is the very soul ol the 
Constitution and the very heart of it. 


The main object of Art. 32 is to secure the enforcement of the 
rundamental Rights guaranteed by the Constitution. These rights arc 
enibreed by the Supreme Court and the High Courts if these are 
infi inged by an action of the Executive or of the Legislature. A 
person who complains of infringement of any of the fundamental rights 
guaranteed by tlie Constitution is at liberty to move the Supreme 
Court or a High Court. These courts have been vested with wide 


po.vers and discretion in the matter 


of issuing appropriate writs to 


suit ihe nature of particular cases. 


And during the last about 18 years. 


tlic Supreme Court and the Slate 11 :gU Courts liave played the role 


o) proieciors and guarantors of fundamental 


rights remarkably well. 


already slated, on 27 Feburary, 1967 the Supreme Court 
delivering a hi'toric judgement, which is of the most vital concern to- 
cvciy citi/cn, has declared that Parliament has no power and authority 
lieieafier t.) atnend Pan Ml of the Constitution so as to lake away or 
abridge the I undametUal Rights enshrined therein. This means that 
ilioLigh Parliament has the right to amend the provisions of the 
ConMiuilion, it catinot be so amended as to take away or abridge the 
1-undamcntal Rights. Before this ruling. Fundamcnlal Rights were 
regarded as a curb on legislative power rather than as hallowed moral 
principles, beyond the reach of that power. Now ihev have been given 
both permanence and the aura of transcendental finality. Former Chief 
Justice of the Supreme Court, Mr. Subba Rao observed : “I have .. no 
hesitation in holding that the Fundanicntal Rights created by the 


Constitution are transcendental in nature, conceived and enacted in the 


national and public interest and therefore cannot be waived.’' This 
is what precisely the Supreme Court ruling has established. 


C A.D. vil p. 953. 
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Suspension of Right to Constitutional Remedies. 

During the time when a Proclamation of Emergency, issued by the 
President of India, is in force the Right to Constitutional Remedies 
may be suspended. The President is empowered to issue such a 
proclamation where the safely and security of the country is threatened 
either by external aggression or internal disturbance or by breakdown 
of constitutional machinery in a State. When the proclamation of 
emergency is in force, the President may, by order, declare that the 
right to move any court for the enforcement of any fundamental right 
shall remain suspended up to the period the emergency lasts. Such an 
order has to be placed before both Houses of Parliament as soon as 
possible after it is made. 



CHAPTER VIII 


DIRECTIVE PRINCIPLES OF STATE POLICY 

In Part IV, the Indian Constitution leaves the legal track and takes 
to the path of ethical maxims. Here a set of moral principles have 
been embodied in the Constitution and these have been placed before 
the State to be followed in the framing of laws by it and in matters of 
governing the country. The Directive Principles are the ideals which 
are to inspire the State to work for the common good of the people. 
These moral precepts on the firmament of a legal document may 

appear to be a little odd. but the Constitution-makers thought it fit to 
provide certain broad directions to the State so that it may so shape 
and mould its policies and actions that the greatest good of the society 
IS subserved. These Principles constitute one of the most striking 
features of the Indian Constitution. In embodying the Directive 
Principles in the Constitution, the framers of the Constitution were 
mnuenccdloa great extent by the Irish Constitution which contains 
a chapter on ‘Directive Principles of Social Policy’. Apart from the 
CoiistiUition of Ireland, the Charter of the United Nations as well as 
tile Cluirter of Uni\ersal Declaration of Human Rights influenced 
our C'nnMiiuiion-makcrs. But over and above this all. it was the 
Htniienec of Mahainui Gandhi and his principles and thought that have 
deeply permeated ihl-, p.ut of the Constitution. He alwass steadfastly 
slo.'d and pieaelud the aKainmcnt of good ends by pursuing good 
nieiinsonly. The Direetice Principles prescribe both good ends and 
also go.Hi mea^^ by which the former are to be attained. 

In the foiegoiiig pages sve described the Constitution of India as a 
docume-iil of great social import. In Chapter IV we are face to face 
w ith moral axioms, the purpose of w hich is to constantly remind the 
State that its chief and principal task is to strive for and secure the 
welfare of the people. The Constitution as a legal instrument describes 
the siniciure of government and vests it with necessary pow'crs and 
lunciions ; hut more than this, it provides the necessary direction and 
lays dow n the objectives for the realisation of which the power of the 
State and its resources are to be used. Thus, we find that our Constitu¬ 
tion is a happy amalgam of political, legal, social and ethical principles. 

The Directive Principles are not enforceable by any Court but these 
are, nevertheless, to be considered as fundamental in the governance 


72 



directive principles of state policy 73 

■of the country ; the Constitution enjoins that it shall be the duty of the 
Slate to apply these principles in making laws. 

For the sake of convenience, these Principles can be grouped into 
three classes-Socialistic, Gandhian. and General. The principles 

which we call as socialistic call upon the State to direct Its policy 
towards securing— 

(o) that all men and women equally have an adequate means of 
livelihood ; 

(b) that materia! resources of the community are so owned and 
distributed as to subserve the common good ; 

(c) that the operation of the economic system of the country 
does not lead to the concentration of wealth and means of production 
to the common detriment ; 

(d) that men and women get equal pay for equal work ; 

(s) that the health and strength of men, women workers and the 
tender age of children are not abused and they are not forced by 
economic necessity to undertake work unsuited to their age or strength; 

(f) that youth and childhood are protected against exploitation. 


The State has also been directed to take elfeciive steps, of course 
within the limits of its economic resources, to secure right to work, to 
education and to public assistance in cases of unemployment, old a-e 
sickne.s and disablement. The State sha ll also mike provision for 
securing just and humane conditions of for maternity relief 

It shall also be the endeavour of the State to secure to all worker.- 
mdustnal, agricultural or olhers-work, a living wage, proper conditions 
of work ensuring a decent standard of life and full enjoyment of 
leisure and social and cultural opportunities. 

Ins obvious that the spirit of socialism permeates the principles 
stated above in a brief manner. These do not constitute a v'rv t ill 
order on the State. As a matter of fact, every modern progressive 
state has provided or ,s engaged in providing those conditions which 
cnab e the individual to have immense opportunities of good and 
satisfying life. 


The Directive Principles with Gandhian mark provide that the 
Sta e shall take steps to organise village panchayats and endow tlicm 
with such powers and authority as may be necessary to enable them to 
function as units of self-government ; that the State shall make elforts 

to promote collage industries, the educational and economic interests 

of the weaker sections of the people, in particular, of the Scheduled 
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Castes and Scheduled Tribes and protect them from social injustice' 
and alt forms of exploitation. To bring about prohibition of the 
consumption of intoxicating drinks and of drugs which are injurious to 
health has been described as one of the primary duties of the State. 

It will be no exaggeration to say that special care and attention has 
been devoted to the implementation of these principles though with 
varying degrees of success. Village Panchayats to-day are functioning 
almost in every village ol India under the scheme of Panchayati Raj. 
The three-tier system of Panchayati Raj institutions functions through¬ 
out the length and breadth of the country. The Village Panchayats 
function not only as units of local-government but are endowed with 
various developmental activities. To what extent the Panchayats and 
the other liigher units of the Panchayati Raj Scheme have been success¬ 
ful in the proper discharge of their responsibilities, on this there may 
be two opinions. Hut e\cn if it is conceded that they have not 
attained a lull mea^.urc '•>f success in the major tasks entrusted to them, 
the responsibility for this lies squarely on the human element compos¬ 
ing thcNC bodies and the baser loyalties of which all of us are the 
slavc'. The State has undertaken steps to organise cottage industries 
and liicir products are gaining an increasing degree of popularity. 
Proliibiti’Ui li is partially been introduced in some parts of the country ; 
the hi'!d-iip in this direction is due to increasing lack of funds with 
the .^laic rimornmenis. The reluctance of the latter to implement the 

policy ot prohibition in full in their respective Stales is to a certain 
extent, and Irom the praetic Ll and realistic point of view, understand¬ 
able. Oiherwi'C also, tiu* enthusiasm with which the programme of 
prohibition was initiated in the country has waned to a considerable 
extent. 

The General type of the Directives ask the Stale to: (i) secure 
uniform ci\tl code thrtuighout the territory of India; f//V provide for 
free and conipuKory iduealion for all children up to the age of four¬ 
teen years ; (Hi) rai^e the level of nuitrition and .standard of living 
of the people and improvement of public health : {iy) organise 
agriculture and animal husbandry on modern scientific lines and to 
lake steps to improve the breeds, and prohibit the slaughter of cows 
and calves and other cattle ; fv) protect every monuni mu or place of 
anisiic beauty or historic interest : (vi) take steps to separate judici- 
ar\ from the executive : and {vH) promote international peace and 
security, maintain just and honourable relations between nations, 
losicr respect for international law and encourage settlement of 
international disputes by arbitration. 
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Thus, we see that the Directive Principles of State Policy tend to 
cover almost all the aspects of life, local, national and international, 
as also social, economic and political. Their sweep is wide and over 
all things, animate and inanimate. The State is enjoined to regard 
these as fundamental principles in the governance of the country and 
in the making of laws, even though these principles are declared to be 
not justiciable. These principles provide a ray of hope to the common 
man that the State shall endeavour to bring about a change in the 
conditions alTccting him and that perhaps belter days lie ahead of 
him. These are in the nature of a promise of a new social and 
economic order. How long it will take the State to fullil this 
promise given by the Constitution would depend upon the proper 
mobilisation of the will, energy and resources of the country. 

The Directive Principles of State Policy and the Fundamental 
Rights both have a common aim in securing the good of the individual. 
But the emphasis of the Directive Principles is on the State and what 
it should do for creating better conditions of life. The State in 
following them would be fulfilling its moral obligations. The 
fundamental rights are rights vested in the citizens and violation of 
these rights can invite the interference of the Supreme Court or the 
High Courts. The Slate is legally obliged to guarantee them and not 
to infringe them save as is provided in the Constitution itself. Directive 
Principles lay the foundations of a Social Welfare Slate. Fundamental 
Rights arc the basis of a democratic state. 

Commenting upon the scope of the Directive Principles, the 
Supreme Court has observed. “The Directive Principles of State 
Policy have to conform to and run as subsidiary to chapter of 
Fundamental Rights. In our opinion, that is the correct way in which the 
provisions found in Parts HI and IV have to be understood. However, 
so long as there is no infringement of any Fundamental Right, to the 
extent conferred by the provisions in Part III, there can be no 
objection to the State acting in accordance with the directive principles 
set out in Part IV, but subject again to the Legislative and Executive 
powers and limitations conferred on the Slate under dilTercnt provisions 
of the Constitution”’. The Supreme Court again emphasised : “The 
directive principles cannot ignore or override the fundamental rights, 
but must as we have said, subserve the fundamental rights-” 

1. The Stale of Madras V. Smt. Champakan Dorairojon {19511 S.C R. 525. 
at 53J. 

2, The Kerala Education Bill 1957, (1959) S.C.R. 995 at 1062. 
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Thus, we see that the directive principles do no take precedence 
over fundamental rights. In implementing these principles, the State 

must not infringe the rights vested in the citizens by the Constitution. 
In the name of social or common good, the individual, in our 
democratic order, cannot be pushed aside, and his liberties cannot be 
jeopardised. The directive principles and the State actuated by these 
must subserve the interests of the individual. 


CHAPTERX 


THE UNION EXECUTIVE 
^THE PRESIDENT 

Our Constitution has establi:,hcd a Parliamentary or Cabinet form 
of Government. The head of the Union Executive is the President 
The executive power of the Union including the supreme command of 
the defence forces, is vested in him. Art. 53 of the Constitution says ; 

The Executive power of the Union shall be vested in the President 
and shall be exercised by him either directly or through oHicers 
subordinate to him in accordance with the Constitution.” 

Election of President :-The President of India is elected bv 
members of an electoral college consisting of ; ^ 

(a) the elected members of both Houses of Parliament; and 

(b) the elected members of the Legislative Assemblies of the 
Slates. 


The Constitution has provided that as far as practicable there 
shall be uniformity m the scale of representation of the different 
States at the election of the President. For the purposes of securing 
such uniformity among the Stales inter se, and parity between the 
Union and the States, the number of votes which each member of the 
electoral college is entitled to cast in electing the President is determin¬ 
ed according to a complex formula. This formula is as follows : 

(1) The number of vetes which ^ Population of the State, 
each elected member of Total number of elected 
the legislative Assembly members of the State 
of a State has Legislative Assembly. 



The number of 
each elected 
Parliament has 


Total number of votes assigned to 
votes which elected members of all the 
member of ^ Legislative Assemhlies of the States. 

Total number of elected" 
members of both the Houses of 
Parliament. 
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The foliowing table gives the value of each vote of the members of 
the Presidential Electoral College who elect the President of India 

STATE ASSEMBLIES 


Name of the 
State _ 

Andhra Pradesh 

Assam 

Bihar 

Gujarat 

Haryana 

Jammu and Kashmir 
Kerala 

Madhya Pradesh 

Madras 

Maharashtra 

Mysore 

Nagacand 

Orissa 

Punjab 

Rajasthan 

Uttar Pradesh 

West Bengal 


Total No. of 
M.L-A/s 



168 

81 

75 

133 

296 

234 

270 

216 

46 

140 

104 

184 

425 

280 


PARLIAMENT 


“Value’'of single 
vote_ 


125 

94 

146 

123 

94 

59 

127 

109 

144 

146 

109 

8 

125 

107 

no 

174 

125 



“Value” of each 
vote 


520 

238 


576 

576 


Lok Sabha 

Rajya Sabha _______ 

The total value of the votes of all the members of the electoral 
college is more than 8,61,000. 

Qualifications for The Constitution lays down that no person 
election as President shall be eligible for election as President 

unless he— 

(a) is a citizen of India, 

(b) has completed the age of thirty-five 
years, and 

(c) is qualified for election as a member 
of the House of the People. 
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The election of the President is held In accordance with the system 
of proportional representation by means of single transferable vote, 
and the voting is by secret ballot. The President holds office for a term 
of five years. A person who holds office as President is eligible for 
re-election to that office. Dr. Rajendra Prasad, who was elected as 
the first President of the Republic held the office for two consecutive 
terms. His retirement after the second term has created a precedent and 
it is hoped that no person ordinarily, shall hold this high office for 
more than two terms. The President may, by writing under his hand 
addressed to the Vice-President resign his office. A vacancy occurring 
due to the death, resignation or removal of the President is filled by 
election which is held within six months. The person so elected as 
the President enjoys a full term of five years—not the remainder of the 
term of his predecessor. 

A person who holds any office of profit under the Government of 
India or the Government of any State, or under any local or other 
authority subject to the control of any of the said governments shall 
not be eligible for election as President. 

Removal of the President 

The President may be removed from office by impeachment for 
violation of the Constitution. The charge of impeachment may be 
initiated by cither House of Parliament subject to at least 14 days 
notice in writing signed by not less than 1;'4 of its total members ; and 
if such a resolution, prefering the charge, has been passed by a majority 
of not less than 2/3 of the total membership of that House, it is sent 
to the other House for investigation and decision. The other House 
investigates the charge or can cause the charge to be investigated. 
If as a result of the investigation, a resolution is passed by a majority 
of not less than 2/3 of the total membership of the House by wliicli the 
charge was investigated, declaring that the charge made against the 
President has been sustained, the President cca-'Cs to hold office forth¬ 
with. During the investigation, the President has the right to appear 
and defend himscif against the charge. 

The President gets a salary of Rs. 10,000 -per month and an 
official residence free of rent. In addition to the salary, the President 
is entitled to receive certain handsome allowances which arc determined 
by Parliament. On retirement, the person who held the office of 
President is entitled to receive a pension of Rs. 15,000'-per annum plus 
Rs. 12,000 a year for incidental expenses, besides free medical aid. 

Dr. Zakir Hussain is now the President of the Indian Union. In a 
keenly contested election cversince the inauguration of the Republic, 
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he secured victory over his nearest rival K. Subba Rao, former Chief 
Justice of India by a majority of 1,07.273 votes. Dr. Zak.r Hussam 
polled 4,71,244 votes against Mr. Subba Rao, who got 3,63,971 votes. 

Powers of the President 

The President of India is iiit dc jure head of the State. 
the real executive Head but only the nominal executive Head ot the 
Union His powers correspond, more or less, to the prerogative 
of the British Crown. The President is not answerable to any court 
of law for the exercise of the powers vested in him by the Constitution. 
No criminal proceedings, whatever, can be instituted against him during 

his term of olfice. 

The poweis of the President can broadly be divided into two 
eroups-Normal powers and Emergency powers. The normal powers 
arc those which the President is to e.vercise in the ordinary course of the 
administration of the country. The emergency powers are those which 
the President exercises when the safety and security of the country is 
threatened by war.cxternal aggression,internal disturbances or breakdown 
of constitutional machinery in a State. The normal powers can, lor 
the sake of convenience be grouped under four heads—Executive 
powers ; Legislative powers ; Financial powers and Judicial powers. 
We shall now discuss these in some detail. 

Executive Powers. It has already been mentioned that the 
WcMdcnt is the Supreme Commander of the Defence Forces of the 
euuiurv. He has vast powers of appointment. He appoints the Prime 
Minister and onhis ad\ice the other members of the Council of Ministers. 
Henlakc^lhc rules forthe transaction of the businessof the Government 
of India and for the allocation of work to the Ministers. The entire 
administration of the Union Government is conducted in his name and 
all the important decisions of the Government of India, formally, 
decisions. The Ih csident appoints other high functionaries i.c., the Chiet 
Jii-iiee and Judges of the Supreme Court.and those of the High Courts,^ 
tl Miornev-Cicneral of India, the Comptroller and Auditor General ot 
ItJia. Ambassadors and High Commissioners. Chairman and members 
ol ihe I iiuni Public Service Commission, Election Commission, Finance 
t oiiuiiisMon and the Governors ot the Slates. 

As the Head of the State, he has the right to information i.e. he 
must be kept informed by the Prime Minister of all the decisions taken 
by the L nion Cabinet and proposals for legislation. He has the right 
to seek such information as he desires, regarding the administration 
of alTalrs by the Government. He has also the power to ask the Prime 



THE UNION EXECUTIVE—THE PRESIDENT 


81 


Minister to submit a decision of any Minister for the consideration of 
the Cabinet. President’s approval is necessary for certain administrative 
acts or decisions of some authorities, e.g. the rules framed by the 
Supreme Court governing its procedure, determination of the forms 
of accounts by the Comptroller and Auditor-General of India. The 
President, as the Head of State, receives Ambassadors and other 
diplomatic representatives accredited to India by foreign governments. 

\2^^egislative Powers. The President is an integral part of the 
Union Legislature. N o bill pas sed by the U n ion Parliament cau- 
b epome law wiihout the assen t of the President. He summons and 
prorogues both Houses of Parliament and has the power to dissolve 
the House of the People. The first session of the Parliament after each 
general election and the first session of Parliament each year begins 
with an address by the President. He m ay address either House of_ 
liirliament or both Houses assembled together or send messages to 
them. The President nominates 12 members to the Council of 
Stales and may nominate 2 members of the Anglo-Indian community 
to the House of the People. Every bill passed by the Parliament must 
be presented to the President for his assent. Certain kinds of b ills 
cannot be introduced in Pa rliament without his prior recommenda¬ 
tion e.g., a mone y bill, orab iTTto redistribute or alter the names or 
bo undaries or areas of the S tates. ~His prior sanction is also neccsTai^ 
for the introduction of certain types of bills in the Stale Legislatures 
e.g.,'dbil\ to impose restriction on freedom of trade, commerce or 
intercourse within a State. 


After a Bill is passed by Parliament, it js submitted to the President 
for his assent. He may give his assent to the Bill, which thereb y 
becomes an Act . Re can withhold his as sent, except in the 
case of a Money Bill ; he may return a Bill wit h a messa ge to the 

Howcvcr, if a Bill returned by~TKc 
President is passed again by Parliament with or without amendment, 
the President has no option and has to give his as^icnl to (he measure. 
Certain kinds of bills passed by Stale Lcgislaiures require his assent and 
the Governors have to reserve such bills for the appri\al of the 
President, e.g., all bills on the subjects mentioned in the Concurrent 
List, if thc5c arc in confiici with the Union Jaws on the same subjects, 
bills providing for compulsory acquisition of properly, or impiismg 
certain specified taxes etc. If the President refuses to give his assent 
to any bill passed by a .stale legislature which is required to be reserv¬ 
ed for the approval of the President, then it cannot become an Act. 
There is no provision for the sreconideration of such a bill by the 
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concerned State Legislaiure and passing it again for obtaining his 
assent. Thus, the President’s power to refuse assent to the specified 
kinds of bills passed by the State Legislatures is a real one. If he 
chooses to exercise his veto on any of such bills, he can do so 
effectively. 

The President causes to be laid before Parliament, a statement of 
the estimated receipts and expenditures of the Government of India 
in respect of every financial year. This statement of receipts and 
expenditure is commonly called the Budget. No demand for grant 
can be made in Parliament except on the President's recommendation. 

Finally, when the Parliament is not in session, and when a necessity 
arises, the President can promulgate an ordinance which has the force 
of law. However, every such ordinance is required to be laid before 
both Houses of Parliament within six weeks of the re-assembly of 
Parliament. If the Parliament disapproves any such ordinance, it 
becomes invalid. For the Union Territories of Andaman and Nicobar 
Islands and the Laccadive, Minicoy and Amindevi Islands, the 
President has the power to issue regulations which have the same force 
as acts of Parliament. 

3. ^Financial Powers. The President of India enjoys important 
Im^ncial powers. It has already been stated that no money biH and 
especially no bill imposing or altering any tax or duty in which States 
arc iiuercsled can be introduced in Parliament except on the President’s 
recommendation. The Contingency Fund'of India is at his disposal 
and he cjn make advances out of it to meet unforeseen expenditure 
pending its authorisation by the Parliament. He has the power to 
determine the Slates' shares of the proceeds of the income-tax and the 
itmouiU of yearly grants-in-aid to certain State in lieu of their share 
of the jute export duty. After every five years, or at such earlier 
time as he considers necessary, the Pre.sident appoints aFinince 
Commission, consisting of a Chairman and four other members, 
to make rc.'ommcndations to him regarding the distribution between 
ihc Union and the Stales of the net proceeds of such of the taxes 
as are to be divided between them and the allocation am mg the Stales 
tTihcir respective shares of su-li proceeds, as also to lay down the 
principles which should govern the grants-in-aid to the States out 
of the Consolidated Fund of India. The President may further, in the 
interests of sound finances, refer any matter f>r the consideration of the 
Finai^c Commission, and ask it to submit its recommendations to him. 

.4. Judicial Powers. The President has the power to grant pardons 
jeprieves, and respites, or to remit, suspend or commute the sentence of 
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any person convicted of any offence in all cases where the punishment 
or sentence is by a Court Martial ; or is relating to a matter to 
wh ch the executive power of the Union extends, and in all cases where 
the sentence is a sentence of death. 

. 

Emergency Powers of the President V_ 

The Constitution provides vide Art. 352 that if the President is 
statisfied that a grave emergency exists whereby the security of India or 
any part of its territory is threatened, whether by war or external 
aggression or internal disturbance, he may, by Proclamation make a 


declaration to that effect. 

Such a Proclamation has to be laid before each Hou^c of 
Parliament for approval within two months and unless it is so approved 
by both of them by resolutions, it ceases to operate at the expiry 
of this period. If such a Proclamation of Emergency is issued ai a 
time when the House of the People has been dissolved and a resolution 
approving the same has been passed by the Council of States, the 
Proclamation ceases to operate at the c.xpiration of thirty days from the 
date on which the House of the People meets after its reconstitution. 


unless a resolution approving it has been passec^ by 
meanwhile. — 




Effect of Proclamation of Emergencya 
mergcncy is in operation : 




this House in the 
Proclamation of 


(a) the executive power of the Union extends to the giving of 
directions to any State as to the manner in which its executive 
power is to be exercised ; 

(bj the power of Parliament extends to making laws on any 
matter mentioned in the State List ; 

(c) the power of Parliament to make laws with respect to any 
matter Includes power to make laws conferring powers and 
imposing duties upon the Union or ollicers and authorities 
of the Union in regard to lha? matter, irrespective of the fact 
that it is a matter which is enumerated in the State 1 isi. 


(dj the fundamental right to the Seven Freedoms as contained 
in Article 19 may be suspended ; and the laws and executive 
actions in contravention of this right caniMi ilicii be 
challenged in any Court of Law'. 

The President may also by an order direct w'hile the Proclamation of 
Emergency is in operation, that the distribution of revenues between the 
Union and the Slates be modified to such an extent as he may deem 
necessary. 
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Su^ch a Proclamation can be revoked by a subsequent Proclamation. 

Emergency Provisions in case of failure of constitutional machinery 
in the States. The Constitution enjoins that it shall be the duty of the 
Union not only to protect every State against external aggression and 
internal disturbance but to ensure that the government of every State is 
carried on in accordance with the provisions of the Constitution. 

If the President of India is satisfied on receipt of a report from 
the Governor of a Stale or otherwise that a situation has arisen in 
which the Government of the State cannot be carried on in accordance 
with the provisions of the Constitution, he may by Proclamation— 

(a) assume to himself all or any of “the other executive functions 
of the Government of the State and all or any of the powers 
vested in the Governor or any other executive authority. 

(h) declare tint the powers of the Legislature of the Slate shall be 
exercised by or under the authority of Parliament; 

(c) make such incidental and consequential provisions as appear 
to be necessary to him. 

The President, however, cannot assume the powers vested in and 
exercised by the High Court. 

Any such Proclamation can be revoked or varied by a subsequent 
Proclamation. Every Proclamation whereby the President assumes to 
himself the functions of a State Government on the breakdown of the 
constitutional machinery in a Stale, has to be laid before each House 
of Parliament within two months and unless it is approved by both 
Houses of Parliament before the expiration of that period, it ceases to 
operate. Such a Proclamation, even when approved by Parliament, 
ceases to operate at the expiration of six months from the date of 
appr«)val, but Parliament can further renew it fora period of six 
1 nomh^ at a time till a total period of three years. The 
C\>nsiiiulion. Iiowcvcr. has not laid down any time-limit for the 
operation of a Proclamation of Emergency issued by the President on 
account of the security of the country being threatened by war or 
external aggres>.iim or internal disturbance.V The Proclamation of 
Emergency issued in October 1962. at the lime of the Chinese 
aggression is still in operation. The Pakistani aggression further 
accentuated the circumstances for its continuance. There have been 
repeated demands for the withdraw! of the Proclamation. Responding 
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to public opinion, the Government of India have decided to withdraw 
it from 1st July 1967. It will now be in operation in certain border 
areas only. 

v-'^inancial Emergency. When the President is satisfied that a situation 
has arisen whereby the financial stability or credit of India or any part 
thereof is threatened, he may issue a Proclamation to that effect. The 
effects of such a Proclamation of financial emergency are that— 

(a) the Union Government’s authority extends to the giving of such 
directions to the States to observe sucli canons of financial propriety 
as may be specified in the directions; 

(b) the salaries of the Union and State officers, including those of 
the Judges of the Supreme Court and the High Courts may be reduced ; 

(c) all money bills after they arc passed by the Legislatures of 
the States may be required to be reserved for the President’s 
consideration. 

There is no maximum time-limit fixed for a Proclamation of 
financial emergency to be revoked. 

These provisions of the Constitution tend to vest in liie President 
enormous powers but it will be wrong to say that he could exercise 
these powers on his own. The decision to issue a Proclamaljon ot 
Emergency would in all cases be the decision of the Union Cabinet, 
for it is the latter and particularly the Pi ime Minister, who would be 
required to satisfy both the Houses of Parliament on the necessity of 
such a declaration and obtain their approval. Those wlio think that 
the emergency provisions of the Constitution make the President almost 
a dictator, miss the very spirit of the Constitution. The basic thing to 
remember is that our constitutional-system establishes a Parliamentary 
form of Government and the latter docs never envisage a circumstance 
in which the de jure head comes ta assume the role of lUc de facto 
head. The emergency provisions do not give the President an upper 
hand over the Prime Minister and his Cabinet ; these provisions, when 
put into effect, transform the very nature of our poliiy and it is the 
Union whose hand is extended over the States even on matters wliicli 
lie exclusively in the jurisdiction of the latter.'^^ 

The incorporation of emergency provisions in the Constitution has 
been justified by the subsequent events. There had been break-downs 
in the constitutional machinery in some of the Slates, and 
President’s rule had to be established there. It was done in 1951 in 
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the Punjab, in 1953 in the Pepsu, in 1959 in Kerala where a government 
by the Communist Party was dismissed due to popular agitation 
against it, in 1961 in Orissa, and in 1966 again in the Punjab on the 
eve of its reorganisation on linguistic basis and in 1967 in Rajasthan 
just alter the fourth general election. It has now been revoked and 
remained in force for a very short spell of 44 days only. On all 
previous occasions, when the President took over the administration of 
these Statcs.the Legislatures were simultaneously dissolved, but in 1966, 
establishment of the President's rule in the Punjab did not result auto¬ 
matically in the dissolution of the state legislature. The Legislature in 
the Punjab had been kept in a state of suspended animation. This was 
done so that it i.e, the Legislature could be summoned at the 
appropriate time, enabling the President to refer the Punjab Reorgani¬ 
sation Bill to it for expressing its views thereon. 

The emergency provisions, provided they are sparingly used, stand 
as a guarantee to the people that if conditions of political instability 
develop in any stale, the President and the Union Government will 
not remain mere on-lookers, ihese provisions are needed as long as 
lack of poliiical maturity, and our steadfast loyalty to communal, caste 
and regional factors bedevil the interests of the country. 

Powers of the President —an Assessment 

Taken as a whole, the list of the President’s powers looks formid¬ 
able. Perhaps no other constitution gives such a long and detailed 
list of powers ol the Head of the Slate. But it is not the mere enumera¬ 
tion ol powers that matters. What matters and what is of real 
signilicance is the fact of the exercise of these vast powers. Ours is 
a Parliamentary system of Government and one feature of this 
Government is a wide variation between theory and practice. Theoreti¬ 
cally, the powers listed in the foregoing pages all belong to the 
President, for the Constitution vests these powers in him. But in 
practice he does not exercise these enormous powers. The position 
of our President is exactly analogous to the British Monarch. AH the 
powers which theoretically belong to the Crown in England, arc in 
reality exercised by the Prime Minister and the Cabinet. As under the 
British Constitution, so under the Constitution of India, the powers 
v.slcd in the Head of the State actually belong to the Cabinet. We 
have to remember that in a p.iriianicntary system of government power 
follows responsibility. The President of India, like the British Monarch, 
is not responsible and answerable to Parliament. The Council of 
Ministers wholly owes this responsibility, and if the latter is responsible 
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to Parliament fjr all the policies and actions of the Government of 
India, ir naturally follows, that it i e., the Council of Ministers in reality 
exercises all the powers vested in the President. The position of the 
President of India cannot be compared with that ol the President ol the 
U.S.A The latter is both Head of the Stale as well as Head of 
the Executive. The administration is vested in him. The President o 
India, on the other hand, is only the Head of the State. The chief 
head of the Executive and administration in the Union is the Prime 
Minister. In the woros of Dr. B R. Ambedkar, the President of India 
“is the head of the State but not of the Executive. He represents the 
nation but does not rule the nation. He is tlie symbol of the nation. 
His place in the administration is that of a ceremonial device on a seal 
by which the nation's decisions are made known . 

The Constitution has carved out for the President a position of 
great prestige and honour but of little power. A President wishing to 
exercise himself the pow'ers vested in him in complete disregird ot the 
advice of the Prime Minister and the Cabinet would be inviting 
trouble and precipitating a con^tUutional crisis. In the event ol a 
President acting on his own, ignoring the wishes of the Cabinet, the 
latter would immediately submit it. resignation and go out of otficc. 
A President seeking to govern independently of the Cabinet and the 
Parliament would be violating the Constitution and for that he would 
be impeached and removed from olhee. Mr. Morarji Desai has 

recently slated : 

“... . U is wrong to think that our President is vested with any real 
powers of rulership ; in normal times, he has none ; under the Constitu¬ 
tion, he is merely a Constitutional Head, very much like the British 

King. 

“It is true that the late Dr. Rajcndra Prasad had occasion to raise 
this issue of I^residential powers ; but before that, as President of the 
Constituent Assembly, he himself had staled during the debates that 
the President of India was going to be a Constitutional Head without 
any real executive authority. 

Our Constitution is modelled on the British pattern, which recognis¬ 
es the king as merely reigning and not ruling. 1 he same applies to 
our President “ 

The relationship of the President with his Council of Ministeis has 
been, more or le.s, clearly defined by the Constitution. It is true lliat 
the Union Council of Ministers with the Prime Minister at the head, 
is constituted to aid and advice the President in the exercise of his 
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functions, and it is equally true that the Prime Minister and other 
Ministers are appointed by the President, but it has been clearly and 
unambiguously stated in Art. 75 (3) that the Council of Ministers 
shall be collectively responsible to the House of the People. It is this 

responsibility that is vital and determines the real position of the 
President. Keeping this in view Dr. Ambedkar stated : “The 
President of the Indian Union will be generally bound by the advice 
of his Ministers. He can do nothing contrary to their advice, nor can 
he do anything without their advice.” 

However, it is not to be concluded in a hurry that the President of 
India has no real role to play in the constitutional set-up of the 
country. The Constitution lays down that it shall be the duty of the 
Prime Minister firstly, to communicate to the President all decisions 
of the Cabinet relating to the administration of the affairs of the Union 
and proposals for legislation ; secondly, to furnish such information 
regarding administration of the affairs of the Union and proposals for 
legislation as the President may call for ; and thirdly, to submit, if 
the President so desires, for the consideration of the Council of 
Ministers any matter on which a decision has been taken by a 
Minister but which has not been considered by the Council. Thus, the 
Preddenl has the tight to be kept informed of all the administrative 
decisions of the Government of Indi,! and the proposals for legislation. 

Me can on his own. seek any information on any of these matters if 

he so desires and the Prime Minister cannot deny furnishing .such 
information to the President. Again, it has been provided, that the 
Prime Minister shall be appointed by the President. It is true that 
the choice of the President in this matter is restricted and he has to 
invite the leader of the majority party in the House of the People to 
form government. So far, this choice has posed no problem whatso¬ 
ever, for the Congress Party has enjoyed a big majority in the 
House. Rut with the multi-party system being in vogue in the country, 
the possibility of no political party gaining absolute majority in the 
House of the People, cannot be ruled out in the future. In such a 
contingency, the power of the President to appoint the Prime Minister 
of ilic country would gain added weight. 


The President is bound by the oath taken by him “to protect and 
defend the Constitution” and the fact that he is an integral part of the 
P.irliameiit implies that he may act in certain matters in his discretion. 


But these matters have nowhere been spelled out and certain legal 
pundits alone h ive tried to stretch these points in order to vest the 


President with, what they call, ‘discretionary . powers’. The experi- 
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ence of the last 17 years and more, however, gives a lie to this notion. 
The country has passed through certain critical situations, and in some 
spheres we were face to face with enormous difficulties. The President 
'during all these years has been strictly playing the role of a consti¬ 
tutional head. The initiative in matters of policies, legislation and 
governance has always been with the Prime Minister and the Cabinet. 
The President has watched with interest all that is done by the 
Government. Occasionally, he has given vent to his feelings even 
publicly. We may say that as a doctor he keeps his fingers on the pulse 
•of the nation and examines the steps taken to cure the ills but does not 
■over-rule or disapprove of the prescriptions of the Prime Minister and 
the Cabinet, 

The President of India is above party-politics and therefore enjoys 
the esteem of all the people. Though the first President of 
the country Dr. Rajendra Prasad belonged to the Congress Party, he 
conducted himself in his high office in a manner as to win the venera¬ 
tion of one and all. Dr. S. Radhakrishnan, was also a totally non-party 
man. It will be to the advantage of the country as a whole if a non- 
■party national figure is generally elected as the President. This tradition, 
if followed in letter and spirit, would keep the Presidency out of the 

pale of political influences and would enable the President to gain the 
affection and loyalty of the people throughout the country. Howeser, 
Dr. Zakir Hussain the new President of ihe Union contested the election 
as a candidate of the Congress Party. 

The Vice-President. '\ 

The Vice President of India is elected by the members of both 
Houses of Parliament in accordance with the system of proportional 
representation by means of single transfcrrable vole and the voting is 
by secret ballot. 

No person is eligible to seek election as Vice-President unless he — 

(a) is a citizen of India ; 

(b) has completed the age of thirty-five years; and 

(c) is qualified for election as a member of the Council of Slates. 

The Vice-President cannot be a member of either House of 
Parliament or any State legislature and cannot hold any office of profit 
under the Government. 

The Vice-President is elected for a term of five years. He can be 
removed from office before the expiry of his term by a resolution of the 
Council of Slates passed by a majority of all the tl)^i members and 
•agreed to by the House of the People. Such a resolution cannot be moved 



90 


INDIAN CONSTITUTION AND ADMINISTRATKW 


unless at least 14 days notice has been given of the intention to move 
this resolution. The Constitution does not fix any minimum number 
for the members of the Council to move such a resolution. 

Functions. The Vice-President is the ex-officio Chairman of the 
Council of States. As such, he has all the powers of a presiding 
officer including the right to give his casting vote in case of a tie. 

When a vacancy occurs in the office of the President by reason of 
his death, resignation or removal or otherwise, the Vice-President acts 
as President until the date on which a new President is elected. This 
election has to take place within six months. The Vice-President 
discharges the functions of the President in the case of latter’s absence 
or illness etc. While acting as President he has all the powers and 
amenities of the President and is entitled to such emoluments,, 
allowances and privileges as m^y be determined by Parliament by law. 

{ Shri V.V. Giri is the Vice-President of the Union now.^ 



CHAPTER X 


THE COUNCIL OF MINISTERS AND PRIME MINISTER 


The Constitution provides for a Council of Ministers with the Prime 
Minister at its head to aid and advise the PresidL'tU in the cxcercisc of 
his functions. This Council of Ministers is commonly called tiic Ihiion 
Cabinet. The Prime Minister is appointed by the President 
and the other ministers arc appointed by him on the ad\ice of 
the Prime Minister. The process of formation of the Cabinet begins 
immediately after the conclusion of a general election. The political 
party that secures an absolute majority of scats in the House of the 
People, has the right to form the Government. The loader of the 
majority party in the House is invited by the President for this 
purpose. He is thus designated as the Prime Minister and on his advice 
the President appoints other ministers. The Ministers hold olTice 
during the pleasure of the President. If no single political party is in 
a position to command majority in the House of the People, two or 
more such parties may enter into a coalition so as to have workings 
majori ty in the House and elect a common leader who would be 
appointed as the Prime Minister by the President. Thus the choice 
of the President is quite restricted and he has to invite a person who 
is able to command a majority in the House to form the Cabinet. 
In the matter of appointing other ministers, the President is solely 
guided by the advice of the Prime Minister. The latter submits a 
to the President a list of persons to be appointed us ministers and his 
selection is based on various political, practical and other considera¬ 
tions and the President merely completes the formality of appoiiu- 
meni. 

After the ministers arc sworn in by the President, (he I’rimc 
Minister allocates the portfolios among them. According to the 
Constitution the President makes rules for the allocation of bunness 
among the ministers, but these rules iclatc to the grouping of the 
governmental business into particular Departments. The allocation of 
Departments or Portfolios among the Ministers is done solely by the 
Prime Minister; the latter has to weigh the claims and preferences of 
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the ministers for particular departments and thus decides and allocates 
the Departments amongst them. 

The Cabinet and the Ministry. 

The words ■Cabinet’ and ‘Ministry’ are used interchangeably m 
common parlance. There is, however, a distinction between the two — 
between the Ministry and the Cabinet, between the Ministers and the 
Cabinet Ministers. Those Members of Parliament who hold important 
executive posts of a political character, and who give up such positions 
when a Cabinet resigns, are ordinarily known as Ministers. In other 
words. Ministers are liigh officials of the Stale who are appointed by the 
President on the recommendations of the Prime Mininstcr and who 
hold olTicc subject to the continued confidence of a majority in the 
House of the People. There may be more than 50 to 60 
Ministers but of these only about 20 or so may be Cabinet Ministers. 
The Ministry docs not meet as a body for the transaction of govern¬ 
ment business. It has no collective function. It is only the Cabinet 
thill meets for this purpose and it is endowed with collective functions 
and collectisc responsibility. The Cabinet is a smaller bodj.'. It is 
composctl of tliose Ministers whom the P rime Minister speci fically 
designates as Cabinet ministers. Ministers heading such major specTafly 
dcpafmi’ent' irs Foreign afl'iiTrs, Finance, Defence. Home, Railways. Food 
and ^glioulluro. Planning, have always been Ministers of Cabinet rank. 

As a matter of fact wc have, in India, three different ranks of 
Ministers. Firstly, there are the Cabinet Ministers, at present 19 in 
miniber ineludinc the Prime Minister. They head all the major 
departments or porilolios. It is these who constitute the Cabinet and 
wliciicvcr the Cabinet meets, it is they who attend the meetings. Each 
one of the Cabinet Ministers receives a salary of Rs. 2.250 per month, 
and a sumptuarv allowance ot Rs.5O0/ per month, besides other 
amenities. .Secondly, th ere are Ministers o£ State^. their present 
number being 1 7. A MinisicToT State niay bold the charge of a depart¬ 
ment independently or he may be assigned to a department beaded by a 
Cabinet Minister. The Ministers of State do not participate in Cabinet 
meeiings except when some matter relating to a department headed by 
a Minister of State is under consideration and he has been invited to 
attend a Cabinet meeting. Hut like Cabinet Ministers, they are 
responsible to the Parliament for the proper management of their 
departments. Tltc salary of a Minister of State is the same as that 
of a Cabinet Minister but the former receives no sumptuary allowance. 
Thirdly, the Union Ministrvconsjsys of Deputy Mimsters and the pre- 
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sent Ministry has as many as 16. They are appointed in order to relieve 
the heavily-burdened Ministers of some of their work. The Deputy 
Ministers are attached to the Ministers and they assist the latter in 
their administrative and parliamentary work. All these are political 
posts and the persons holding them remain in office so long as they 
enjoy the confidence of the House of the People. 

The Prime Minister and the Cabinet. 

f The Constitution confers special status on the Prime Minister as the 
head of the Council of Ministers. And even if the Constitution had 
not described him as such, the primacy of the Prime Minister would 
in all circumstances have emerged. Dr. B.R. Ambedkar rightly 
stated that “there can be hardly any objection to giving statutory 
recognition to the position of the Prime Minister which is established 
for long by convention in England”. In a parliamentary form of 
government, the Prime Minister is the centre of the executive and 
administrative decisions and actions. He is the Chief Executive, the 
one who imparts substance, content and meaning to the policies 
pursued by the Government. His personality pervades the whole 
sphere of administration! The Prime Minister’s special status and 
his position of superiority is essential in the interest of the principle 
of collective responsibility, ^he Cabinet is collectively responsible to 
the House of the People.] The ministers speak and defend the 
policies of the Government with one voice. All the decisions taken 
and policies approved by the Cabinet, become the decisions and 
policies of the Government, and need to be defended in case of 
opposition in the House. Cabinet can iil-afford to speak with conflict¬ 
ing voices in the House./ The Prime Minister plays the major role 
in securing this cohesion and unity. Whatever may be the personal 
views and opinions of a minister, so long as he is member of the 
Council of Ministers, he is required to accept and support ihe oflicial 
line in the House. In the Cabinet meetings, views are freely expressed, 
discussions are fully held, and matters thrashed out, so that the best 
possible decisions may be arrived at. But once decisions arc taken, 
every minister is expected to uphold and stand by those decisions 
without any hesitation or reservation. In short, the ministers sink or 
swim together. A minister who finds it difficult to agree and support 
a policy adopted by the Cabinet is required to tender his resignation 
and quit the Government. He is expected to be honest and bold 
enough to accept the dictates of his conscience. But if an erring 
minister docs not adopt this honourable course, the Prime Minister 
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can get rid of him easily. As a matter of fact, it is absolutely difficult for 
a minister to stay in his office, if he does not see eye to eye with policies 
adopted by the Cabinet and the Prime Minister. The cardinal 
principle of Cabinet Government is collective responsibility and the 
Prime Minister is able to secure and enforce it because he is vested 
with the necessary means to do so. 

The Prime Minister enjoys a position of immense prestige, 
powers and responsibilities. As the de facto executive head of the 
government, he is the most powerful functionary in the country. The 
Council of Ministers is constituted by him and, though his choice of 
appointing the ministers is subjected to many pressmes and pulls, 
political bargains and compromises, yet the final choice is his ; he has 
the upper ha'nd over all matters that concern the policies of the 
Government and its legislative programme. To say, as it is usual with 
many a writer that the Prime Minister is the primus inter pares, the 
first among the equals, is to belittle his position and status. He has 
cone far ahead of that position to-day. Prime Minister Jawahar Lai 
Nehru o\ershadowcd everybody in the Cabinet. He shone for the 
whole period of nearly 17 years as the bright mid-day sun and the 
liny stars tliat he had gathered around himself remained mostly in the 
oblivion. After his death, the brief period of La! Bahadur Shashtri’s 
Prime Ministership and all that he did in this short span of time, 

provides more evidence to strengthen the view that the Prime Minister 
enjoys a predominating position in the Council of Ministers and is 
head and shoulders above all of them. It is true that the Prime Minister 
cannot ride rough shods but no highly-placed responsible person in a 
democracy can ever think doing so. In a democratic government 
compromises are ever effected but the point is who strikes the 
compromise, the balance between conflicting opinions, whose voice has 
a finality-none else than the Prime Minister's. The ministers are, for 
all intents and purposes, the colleagues of the Prime Minister, but they 
are the colleagues who mostly look up to him. seek his counsel, await 
his approval and do things at his bidding. The Prime Minister is a 
powerful captain of the team : he cannot do everything all by himself; 
the game of govL rnance can best be played collectively, with everyone 
looking to the task assigned and doing things to the best of his 
capacities, but the [’rime Minister is solely responsible for co-ordinating, 
directing, planning and, what is more, in providing the lead. He leads 
his team to ilie ‘•field'’, assigns suitable positions to the members and 
makes them‘play the game*. pro\ iding them the necessary inspiration 
and also subjecting them to his judgement. 
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The people attribute the successes or failures of government to the 
Prime Minister directly. For the people he is the architect of all that 
the government does. They look upto him, listen to him. throng around 
him, have their hopes pinned in him and hold him responsible for 
everything. For them, the Cabinet and other ministers arc not of much 
consequence. They hold charge of certain departments and represent 
particular States or regions. But the Prime Minister represents the 
whole country, heading and holding charge of the Government us such 
and so his position is unique. His popularity with the masses, certainly, 
gives him an edge over his cabinet colleagues and assured of the 
confidence and affection of the people, he goes a long way in having 
his say in almost all the important matters regarding the administration 
of the country, its national and international policies, the setting of 
the economic goals and laying down the pattern of efforts to be made 
to realise the socio-economic objects his Government has set before 
itself. The Prime Minister, in short, is the spirit and soul of the 
Government. 

The Prime Minister is the maker of the Cabinet. As already point¬ 
ed out, in the choice of the cabinet ministers and other ministers, his 
decision is final and the President appoints only those persons as minis¬ 
ters who are recommended by the Prime Minister for such appointments. 
The Prime Minister, of course, has various considerations of practical 
nature, which are taken into account by him ; he has to carry his 
supporters an J his party with him. He has to construct a team of 
trusted colleagues and in this task he is fettered by various factors. 
But these fetters do not in any manner adversely alfect his position, 
stature and powers. The Prime Minister, rather is wooed by his party 
supporters, for he is in a position to offer them high ofiiccs. And once 
appointed to the Council of Ministers, they support him and extend 
their cooperation to him in an unqualified manner. If a minister does 
not sec eye to eye with the Prime Minister, the outcome is that the 
minister has to go, And positions of power and prestige once lost arc 
rarely gained again, especially when the loser is not a very gifted 
person -and most of the ministers are not. Thus, supporting the Prime 
Minister through thick and thin is deemed from practical point of 
view, a wise course. A well-established convention of Cabinet Govern¬ 
ment that the resignation of the Prime Minister amounts to a dissolu¬ 
tion of the Cabinet itself, has a very sobering influence on the ministers 
and thus so long as the Prime Minister is assured of the support of his 
party, he is also assured of the support of his colleagues. The Prime 
Minister presides over the Cabinet meetings and in it his views 
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predominate ; matters are no doubt freely discussed but nothing 
contrary to the wishes of the Prime Minister is decided upon, 
Tne Prime Minister resolves the differences among his colleagues 
and all inter-departmental disputes are referred to him in the 
first instance. Though every department is headed by a minister 
who is responsible for its proper and efficient working, the 
Prime Minister keeps an eye on its policy and the manner of its func¬ 
tioning. He is the link between the Cabinet and the President and 
keeps him informed of all the decisions taken by the Cabinet. The 
Prime Minister is responsible and empowered to make some very senior 
and key appointments. Ambassadors and High Commissioners to 
foreign countries, Governors of the States, Chairmen and members of 
the various Commissions, to cite only a few examples, are all appointed 
by the President on the recommendations of the Prime Minister. 
Finally, he is the chief spokesman of the Government in Parlia¬ 
ment and shoulders the major burden of defending the policies of the 
Government in both Houses of Parliament. It is with the consent and 
concurrence of the Prime Minister that Government Bills are introduced 
in Parliament. 

The Cabinet—Its Meetings and Functions. 

The Cabinet generally meets once a week; more meetings, if required, 
can be held. Prime Minister presides over the Cabinet meetings. 
There is a certain degree of informality regarding procedure. The 
decisions of the Cabinet are arrived at after free and frank discussions. 
Members of the Cabinet express their opinions on the issues before them. 
Efforts are made to arrive at decisions acceptable to ail ; general agree¬ 
ments are reached through persuasion or compromise. Cabinet Sub¬ 
committees have been constituted and the ministers on these Sub¬ 
committees aiongwith the Prime Minister thrash out in detail the 
problems with which those Sub-committees are concerned. Their 
recommendation^ or conclusions arc the result of thorough examination 
of the issues entrusted to their care, for three or four persons are in a 
much better position to devote proper time to consider matters of 
vital concern, and it becomes easier for the Cabinet to endorse their 
pioposals or recontmendations. Similarly, another institution called an 
inner Cabinet has also come into being. It consists of the Prime 
Minister and a few very senior Ministers holding charges of important 
portfolios. The Prime Minister consults these ministers on all vital 
issues and tentative agreement between them precedes the discussion of 
sucli matters in the Cabinet meetings. The Cabinet often endorses what 
the inner cabinet has already decided. 
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The meetings of the Cabinet and its proceedings are confidential. 
No member is expected to divulge or leak out the cabinet discussions 
and decisions. Every minister before assuming office takes an oath of 
loyalty to the Constitution as well as of maintining secrecy. As has 
already been staled, each minister holds charge of one or two 
Departments. The routine matters of the department arc dealt 
with by the minister himself, but all matters of policy and those 
which have inter-departmental bearing are brought before the Cabinet 
for decision. The governance and the administration of the alTairs of 
the country vest in the Cabinet. The Cabinet constitutes the apex 
of the Executive branch of the Union Government, it also decides the 
programme for Parliament, like the convening of the sessions of 
both the Houses of Parliament, proroguing these Houses, and deter¬ 
mining the legislative measures to be introduced. The budget, before 
being presented to the House of the People is discussed by the Cabinet 
and on being approved by it, is placed before the House. With the 
backing of the majority in both the Houses of Parliament, the Cabinet 
is always in a position to get its measures approved by Parliament. 
Its executive supremacy is well-recognised ; in the legislative sphere too, 
the Cabinet is not denied what it wants. 

Briefly speaking, the Union Cabinet as the repository of executive 
power has five major functions to perform 

(a) to decide all policies to be followed by the Government ; 

(b) to make all major appoiniments; 

(c) to approve proposals for legislation to be introduced in the 
Parliament ; 

(d) to coordinate the working of the various Government 
Departments ; and 

(e) to settle all intcr-dcpartmcntal disputes. 

Thus, the Cabinet formulates the policies to be pursued by the 
Government, makes all important appointments, acts as the chief 
coordinator and brings about harmony amongst the departments by 
settling intcr-dcpartmcntal differences. 

The Cabinet and Parliament. 

Keeping in tunc with the theory of Parliamentary Government, 
the Constitution lays down specifically that the Council of 
Ministers shall be collectively responsible to the House of the People 
[An. 75(3) ]. Thus, the Council of Ministers can remain in oflicc so 
long as it enjoys the confidcrce of the House. The Cabinet is colleciivcly 
responsible the ministers stand or lall together. Besides collective 
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responsibility, each minister is also individually responsible to the 
House for his actions arising out of his own administrative charge. 
The latter type of responsibility has on some occasions been pushed to 
its locical end in the Union. Some of the ministers had to tender their 
resignations and go out of office for their policies and actions were 
bitterly attacked and criticized in the Parliament, particularly in the 
House of the People. There have been some occasions when motions 
of no-cor fiJence in the Cabinet had also been tabled in the House and 
discussed with vigour : but these were all defeated because the ruling- 
party has continued to enjoy a solid majority in the House. However, 
such motions serve a useful purpose ; they focus public attention on the 
policies of the government and the consequences that flow cut of the 
pursuit of those policies ; and secondly, these constitute as reminders 
to the Cabinet that it is in the office, so long as the House of the People 
reposes its confidence in it. On account of the backing of a solid 
majority behind it, hitherto a Union Cabinet in India has not b^en 
toppled down by an adverse vote in the House, but the Opposition, 
though quite small in size has been very vociferous and active and its 
sharp attacks have been responsible for the doom of some Ministers 
in the past. The Opposition has now been considerably strengthened. 

The House of the People can express its lack of confidence in the 
Cabinet in several ways. It can do so by not voting a demand for grant, 
or by not according its approval to the budget proposals as a whole, 
or by not passing a bill iniroducc'd by the Government, or by passing 
a prisate member’s bill in opposition to the wishes of the Government, 
or by passing a vote of no-confidence. Lack of confidence in the 
Government can also be shown if the House decides to introduce a cut 
in the salary of any minister. If any of these things happen, the Cabinet 
has to CO out of office. A Cabinet thus voted out of power can make a 
hid to appeal to the electorate by asking the President to dissolve the 
House of the People and to hold fresh elections. 

The collective responsibility of the Cabinet to the House makes it 
incumbent on every minister to present a unite i front to it. The 
ministers cannot face the House with a division in their ranks. The 
policies of the Government are the policies which each individual 
minister is legally and mornily bound to support and defend. If he is 
not in a position to extend his support to a policy adopted by the 
Cabinet, a minister has no option but to tender his resignation from 
the Government and go out of office. But the basic tenet of parlia¬ 
mentary form of Government is that the Council of Ministers must 
face the popular house with a single united voice. The Cabinet 
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cannot offer a divided counsel to the House. A divided counsel can 
prove deadly to the Cabinet. Thus constitutionally and legally the 
House of the People is the maker and the master of the Cabinet, and 
can remove it out of office whenever it pleases. The House combines 
in itself the image of Hindu Trinity-the Creator, the Preserver and 
the Destroyer. But as facts are sometime, stranger than fiction, 
realities in political realm are many a time different from theory. It 
may not be very wrong to state that far from controlling the Cabinet, 
the House is itself controlled by the former. This development has 
taken place on account of the operation of party-system. Political 
parties have become the essential channels of democracy. These parties 
are organised and claim to have a programme and policies of their own. 
Their main objective is to capture power. This they do by fighting 
elections and securing majority in the elected bodies. A person 

without the support and resources of a political party today hardly has 

a chance to win an election. The political parlies have vast funds, 
they have influence, prestige and also the press at their disposal, and 
claim to have an ideology and plan of action which alone can bring 
about the good of the people. The indix idual lacks almost all thcic 
things. He, therefore, joins a party to realise his political ambitions. 
Thus, members who arc elected on the party tickets are obliged to 
support their party government. If they do not do so. they risk their 
own political careers. Moulded by the tight frame of parly discipline, 
members of the majority party in a popular House, in their own 
interests, support the Government, for they know that if the Govern¬ 
ment falls it may lead to the dissolution of the elected House and 
many of them may not be able to get returned to the reconstituted House. 
Under these circumstances, in many of the countries with parliamentary 
form of government, the Cabinet has always felt assured of the support 
of the majority behind it. This has led to the emergence of what is 
called the ‘Cabinet dictatorship’. With a solid majority behind it and 
knowing that this majority support is pledged to it, the Cabinet is in a 
position to get the approval of whatever policies it seeks to implement. 
In India wc have been witnessing this phenomenon ever since the dawn 
of independence. On account of its extreme popularity with the masses 
during the days of struggle for freedom, the Congress Party came to 
power. In each successive general election it was returned with a huge 
and awe-inspiring majority in the House of the People. The opposition 
parties were very weak and lacked popular support and had few 
resources at their disposal and so could not muster any si/cabie 
strength. Assured of the steam-roller majority in the House, the 
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Congress Government at the Centre could get all that it wanted from 
the Parliament. The Cabinet dictatorship has been quite in vogue in 
India. The Cabinet has been able to get the approval of the House 
for all its measures, policies and programmes. The strict and tight 
party discipline and control provided the Cabinet ample opportunities 
to have its say and make the House of the People follow its lead. 
Occasions have not been wanting when the House was presented with 
a/a/7 rtccomp/i and it had no option but to approve what the Cabinet 
had already done. Thus, it is the Cabinet that is the master of the 
situation, and controls the House and leads it. However, any nonon 
that the House of the People has become a rubber-stamp of the Cabinet 
is far from truth. The Opposition parties, though very small in size 
even collectively, have been effectively vigilant and did never shirk in 
their main responsibility of criticising the Government and exposing 
its failings to the people. Many times, the Cabinet was compelled to 
give in when there was expression of strong dispproval of its proposals. 
But with the conclusion of the fourth general election, the position 
has substantially changed. The opposition has grown in strength. 
The ‘size' of the parly in power has been considerably reduced. 

There is so much to do these days that the Government and the 
Parliament find it difficult to cope with the work, but still the work 
eoes on multiplying year after year. The Government business is almost 
rushed through both the House. The complicated and specialised 
nature of the tasks tackled by the Government, which are beyond the 
compopiehension of many of the members of Parliament provide an 
edge to the Cabinet over Parliament. The Cabinet has the initiative for 
all the policies and programmes in its hands, and by and large, the 
Parliament has not stood in the w'ay of the Union Cabinet and has 
more often than not granted it the necessary power and resources to 
carry on its policies and programmes. It may be pointed out here that 
ihc Cabinet has been quite responsive to the views expressed in the 
Parliament, even by the members of the Oppsition Parties. The Indian 
Parliament has tuneiioned in a way that Itas made it an energetic and 
en'ccli\e body from its very inception. The initiatives that it took on 
nmre than one occasion in c.xposing corruption in the administration, 
lend to prove that it acted as the true representative body of the people 
of tliis vast country. It has functioned as the true mirror of public 
opinion and and custodian of the public purse and has fulfilled its role 

in both these spheres with remarkable zeal. 

To sum up, it may be said that the Union Cabinet initiates and 
governs and the Parliament chiefly criticizes and consents. 



CHAPTER \1 


THE PARLIAMENT 


The Union Parliament consists of the President and two Houses, 
known as the Council of States (Rajya Sabha) and the House of the 
People (Lok Sabha). Like all federal legislatures, the Union 
Parliament is bicameral. The Rajya Sabha represents the States 
comprising the Indian Union, and the Lok Sabha represents the people. 
The President is not a member of either House, but is an integral 
part of the Indian Parliament and has important functions to discharge 
in connection with its proceedings. 

Rajya Sabha (The Council of States)-Its Composition. Rajya 
Sabha is the upper chamber of the Indian Parliament. It consists of 
not more than 250 members, of whom 12 arc nominated by the 
President and the rest two-hundered and ihirly-cighi arc the representa¬ 
tives of the States and the Union Territories. The representatives of 
each State in the Rajya Sabha arc elected by the elected members of the 
Legislative Assembly of the State in accordance with the system of 
proportional representation by means ol single traiisferrablc \ote. The 

representatives of the Union Territories arc chosen in such manner as 

Parliament may prescribe by law. The allocation of seats to be filled 

by representatives of the Slates and of the Union Territories has been 

provided in the Fourth Schedule of the Constitution.) This allotment of 
seats is as follows 

Name of the state and Number of 

L'nion Territory. Members. 


1. Andhra Pradesh 

2. Assam 

3. Bihar 

а, Gujarat 

5. Haryana 

б. Kerala 

7, Madhya Pradesh 
S. Madras 
9. Maharastra 


18 

7 

22 

II 

5 

9 

16 

18 

19 
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10. Mysore 12 

11. Orissa 

12. Punjab 7 

13. Rajasthan 10 

J 4. Uttar Pradesh 34- 

15. West Bengal 16- 

16. Jammu & Kashmir 4 

17. Delhi 3- 

18. Himachal Pradesh 3 

19. Manipur 1 

20. Tripura 1 

Total == 22r 


As far as the 12 nominated members of the Rajya Sabha are 
concerned, they are nominated by the President and consist of persons- 
having special knowledge or practical experience in respect of such, 
matters as Literature , Science , Art and social service. 

The present strength of the Rajya Sabha is 238 members 22^ 
elected by the State Legislative Assemblies and 12 nominated by tho 
President. 

The provisions regarding the composition of the Rajya Sabha 
combine different principles of representation. Our Constitution has- 
not followed the American example of equality of representation to alf 

the States in the Senate-the upper house of the American 

Congress. At the same time, the election of the majority of its 
members by the Legislative Assemblies of the States gives recognition, 
to the federal principle. The provision for nominating 12 members 
to the Rajva Sabha seeks to bring into this body, persons of speciaF 
talents and high accomplishments who generally do not desire to seek, 
elections to become members of the legislative bodies. 

The Term of Rajya Sabha. 

\ Tlie Rajya Sabha, like the American Senate, is a permanent body 
and is not subject to dissolution. One third of its members retire every 
iwo years. Its members are elected for six years and the partial rene¬ 
wal after every two years secures continuity of tradition and enables 
the Rajya Sabha to retain its political complexion in a stable manner/ 

Qualifications for Membership of Rajya Sabha 

A person seeking to be a member of the Rajya Sabha must :— 

(a) be a citizen of India; 
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fbj be of not less than 30 years of age ; and 

fcj possess such other qualifications as may be prescribed by a law 

made by Parliament. 

A person who holds any office of profit under the Government of 
India or of the States, or who is of unsound mind, or an undischarged 
bankrupt or an alien or who is di^qualified under any law made by 
Parliament, cannot seek election to the Rajya Sabha. 

The Presiding Officer of Rajya Sabha. 

(The Vice-President of India is cx-officio Chairman of the Rajya 
Sabha. The Constitution makes provision for a Dejmty Chairman 
also. The Deputy Chairman is elected by the Rajya Sabha Irom 
among its own members. A person holding the office of Deputy 
Chairman is required to. vacate his office il he . f_ij ceases to be a 
member of the Rajya Sabha ; {/ij resigns his office ; and f/iij is 
removed from his office by a resolution of the Rajya Sabha passed by a 
majority of all the then members. Such a resoluiion can only be moved 
if at least 14 day’s notice has been given of the imciuion to move the 

resolution. 

While the office of the Chairman is vac.int during any period when 

the Vice-President is acting as, or discharging the functions of President, 
the duties of the office arc perfoimed by the Deputy Chairm in, or if the 
office of Deputy Chairman is also vacant, by such member of the Rajya 
Sabha as the President may appoint for the purpose.) 

The Chairman of the Rajva Sabha (>. the Vice-President of India 
is technically not a member of this body. He has no right to vole 
except when there is a lie. The Chairman or tlic Deputy Chairman 
presides at the meetings of the Rajya Sabha except when hi. own 
removal is under discussion. He has tlie u.ua! powers belonging to the 
presiding officers of the legislative bodic. such as maiiUaining order, 
decorum and relevancy in debates, deciding points of order, taking votes 
and declaring results. The Chairman has the right to speak and 
otherwise lake part in the proceedings of the Rajva Sabha, but us 
already slated, he is not entitled to .vote. The Chairman and the 
Deputy Chairman are paid such salaries and allowances as may be 
respectively fixed by Parliament by law. 

Quorum. The quorum of the Rajya Sabha is onc-tcnlh of the 
total number of its members. 

Position and Powers of the Rajya Sabha. 

In the sphere of legislation, the Constitution ordinarily places both 
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the Houses of Parliament on a footing of equality. In all legislative 
activities, the participation and agreement of the Rajya Sabha and Lok 
Sabha are essential. No bill can become a law unless it is agreed to by 
both the Houses. A bill other than a money bill can originate in either 
House of Parliament. Though the collaboration of the two Houses is 
essentia! for enacting a legislation, the Constitution vests in the Lok 
Sabha overriding powers over the Rajya Sabha. It has been provided 
that in case of disagreement between the two Houses of Parliament 
over a legislative measure, the President is to call a joint sitting of both 
the Houses, and at this sitting whatever is decided by a majority of the 
members of the two Houses as a whole, is taken to be the decision of 
the Parliament. This procedure is to be followed whenever differences 
arise between the two Houses, irrespective of the fact whether a 
measure over which disagreement has arisen, originated in the Rajya 

Sabha or the Lok Sabha. During the last 17 years of the functioning 
of the Indian Parliament, there has been only one occasion when the 
disagreement between the Lok Sabha and the Rajya Sabha led the 
President to call a joint sitting of both the Houses. 

In a joint silting the members of the Lok Sabha would always be 
in a position to get their point of view' accepted on account of their 
overwhelming numerical strength—the ratio of the Lok Sabha and 
Rajya Sabha members being 2:1. Thus it is only formally that the two 
Houses of our Parliament stand on a footing of equality. Actually 
speaking the position of the Rajya Sabha is sufficiently weaker as 
compared to the Lok Sabha in matters of enacting lagislation. It can 
discuss and debate a bill in its own right, as fully as possible; it can 
even delay the passing of a bill for six months, but the Constitution 
gives it no power or authority to deny the enactment of a measure 
which has been passed by the Lok Sabha. Again, a bill which is 
passed by the Rajya Sabha, but which is not acceptable to the Lok 
Sabha has hardly any chance of reaching the Statute-Book, even w’hen 
considered in a joint silting of both the Houses. The Lok Sabha, 
being the lower and popular chamber of the Indian Parliament is 
con^lilu(ionally a robust House and can over-ride the upper chamber 
and can subdue it to accept its point of view. It has been provided 
that at a joint sitting of the two Houses, the Speaker of the Lok Sabha 
will preside. 

Another important cause of the comparatively weaker position of 
the Rajya Sabha is the relationship between the Council of Ministers 
and the Parliament. The Union Cabinet, in line with the theory and 



THE PARLIAMENT 


105 


practice of Parliamentary Government as it obtains m ^ 

responsible and answerable to the Lok Sabha alone. The Rajya a a 
has hardly any control over the Ministers, who are collectively as well as 
individually accountable for their policies and actions to the lo\\er 
House. The ministers, no doubt, have to face criticism of their actions 
and policies in the Rajya Sabha also, and have to keep it fully informed 
of all matters connected with the Government’s activities, but an 
adverse vote in the Rajya cannot unsettle the Union Cabinet. 

The Rajya Sabha has no right to pass a censure motion against the 
Council of Ministers. When we say that the Union Cabinet is 
responsible to the Parliament, what we actually mean is that the 
Cabinet is accountable to the Lok Sabha. Being a popularly elected 
House, the Government is responsible to it and through it to the 

people. 


The Rajya Sabha has very little say in the financial matters As a 
matter of fact it is entirely ineffective and powerless in this sphere. A 
Money Bill can originate only in the Lok Sabha. As it is the pcop c 
who pay the taxes to the Government, so their consent is deemed 
necessary for raising of public revenues and public expenditure. This 
consent in democratic countries is obtained and expressed 
House which is directly elected by the people. Thus, the Lok Sabha, 
exactly like the House of Commons in England, completely overshadows 
the second chamber in the financial matters. The Rajya Sabha. of 
course, has the right to scrutinize Money Bills, but its power is purely 
of an advisory nature. Every Money Bill that is passed by the Lok 
Sabha goes to the Rajya Sabha for its consideration. The Rajya Sabha 
is required to make its recommendations on a Money Bill within 14 
days after the receipt of the Bill. If it fails to do so within the pre¬ 
scribed period, the Bill is transmitted to the President in the form in 
which it was passed by the Lok Sabha and on receiving his assent it 
becomes an Act. If the Rajya Sabha amends a Money Bill or rejects 
il it goes back to the Lok Sabha where it is reconsidered and voted 

by a simple majority and sent to the President for his approval. Thus, 

in financial matters, the Rajya Sabha has an absolutely limited role to 
play. It is the will of the Lok Sabha that has finality. In England 
the House of Lords can keep a Money Bill for consideration for a 
period of one month. Under the Indian Constitution, the Rajya Sabha 
can do so only for 14 days. It may not be wrong to say that the Rajya 
Sabha has the authority only to touch the purse-strings of the nation; 
,it can neither widen its openings nor block the flow from it. 
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The Rajya Sabha has an equal power with the Lok Sabha on 
constitutional amendments. This power is of great significance. A 
Bill seeking to amend the Constitution is required to be passed by each 
House of Parliament by a majority of its total membership as well as 
by a 2 3 majority of the members present and voting. It means that 
the Constitution cannot be amended unless the Rajya Sabha agrees to 
the proposed change. A Bill to amend the Constitution can originate 
in Rajya Sabha also. 


\\q have stated above that the Union Cabinet is responsible and' 
accountable to the lower house. This, in no way, precludes the Rajya 
Sabha from exercising some check and control over the Union Cabinet. 
It does so. and sometimes quite vociferously, by means of questi'ms, 
which the ministers arc required to answer, adjournment motions, 
resoIiHii>ns and debates. The Cabinet is certainly more watchful and 
careful with regard to the trends that develop in the Lok Sabha, but it 
has at no time turned a completely deaf car to the views and wishes 
expressed in the Rajya Sabha. The Cabinet is constitutionally responsi¬ 
ble to the Lok Sabha. it is morally responsible to the Rajya Sabha as 
well. No Union Cabinet is, and cannot be drawn wholly from the 
lower house. Some of the important C.»binct Ministers hail from the 
Rajya Sabha. and till recently the Prime Minister Mrs. Indira Gandhi 
herscll' was a member of the Rajya Sabha. This has certainly added 
something to the stature and position of the Indian second chamber. 


Ikside>. there are two other provisions which confer on the Rajya 
Sahha. as the sole reprcsentnti\c of the States and Union Territories, 
pov,er.-> in its own right—powcr> which are not shared by it with the 
I.ok Sabha at ail. fhe Rajya Sabha can. by passing a resolution 
supported by 2 3 of the members present and voting, declare that it is 
necessary or expedieiil in the national interest that Parliament should 
make laws with respect v> any matter enumerated in the State List. 
When such a rc-oluii n is passed by the Rajya Sabha, it becomes 
l.iwful for Parliament to make laws for the whole or any part of 
the lerrit>.>ry of India with re>pect to that matter. Such a resolution 
Cannes into force initially for a period of one year, but can be extended 
further for a year at a lime. 


The second power whieh the Rajya Sabha docs not share with the 
Lok Sabha and enjoys it all by itself, is concerned with the setting up 
of All India Services. An All-India service is common both to the 
Union and the States. The setting up of such a service affects the 
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powers of the States. As such, here again, the Rajya Sabha has been 
empowered to declare by a resolution supported by a 2'3 majority of 
the members present and voting that it is necessary or expedient in the 
national interest to create one or more all-Jndia services, common to 
the Union and the States. On the passing of such a resolution, it 
becomes lawful for the Parliament to lake necessary steps for the 
setting up of such a service or services. Thus, the initiative in this 
matter lies with the Rajya Sabha alone. In both these spheres the 
Rajya Sabha acts first and the Lok Sabha follows. The latter docs not 
share the power of the former in these two instances. 


The Rajya Sabha also participates in the election of the President 
and Vice-President of India. It also stands on a fooling of equality 
with the Lok Sabha in initiating or investigating and deciding the 
impeachment charges against the President. Siniilaiiy.it shares witii 


the lower house the power to present an address to the President for 
the removal of the judges of the Supreme Court and the State High 
Courts on the ground of proved misbehaviour or incapacity. In the 
exercise of these powers, the Rajya Sabha is completely at par with the 
Lok Sabha. 


In federations, second chambers reprcsciu the states or units. 
In U.S.A., Australia and Switzerland every state or canton, in•e^pecl• 
ive of its size and population has equality of represeiuatinn in the 
upper house. This ensures to the Slates or units a feeling ol being 
equal partners in the federal sci-up. But in India a departure has been 
made from this generally accepted federal practice. The Raj>a Sablia 
docs represent the Stales and the Union Territories^, hm these have not 
been accorded equal representation in it. They are represented in the 
Rajya Sabha on the basis of population. In Canada aKo this very 
principle has been follcwed. There was certainly some justilicaiion lor 
us to go the way of the Canadian Constitution in this regard. Many of 
the component units of the Indian Union arc so small, iliai it the 
principle of equality of representation had been conceded, such units 
would have gained undue wcighlagc. 


Of all the second chambers, the American Senate is the most 
powerful. The Australian Senate too is quite powerful and shares willi 
the lower house —the House of Representatives —some of the importani 
powers on a fooling of equality. It can even reject Money Bills, a 
thing generally unheard of in parliamentary system of government. 1 he 
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Rajya Sabha in India in relation to the Lok Sabha is nowhere near 
the position enjoyed by the Senate in U.S.A. or by the Australian 
Senate ; but it has been vested with certain specific powers which make 
it a more useful and powerful house than the Canadian Senate or the 
House of Lords in England. The co-equal powers of the Rajya Sabha 
in amending the Constitution, electing and impeaching the President, 
presenting an address to the President for the removal of a judge of 
the Supreme Court or a High Court, are all of great significance and 
provide sufficient evidence that the framers of the Constitution did 
not intend to make this House merely play a second fiddle to the Lok 
Sabha. We have alreadv made a mention of the fact that the Constitu- 
lion entrusts the Rajya Sabha exclusively with two important powers— 
authorising Parliament to legislate on a matter mentioned in the State 
List, and creation of an all-India service—which the Lok Sabha does 
not share with it. and these provisions tend to make the Rajya Sabha 
an effective second chamber. It is totally a mistaken and erroneous 
view to regard the Rajya Sabha as one of the weakest second chambers 
in the world. This House does not become superfluous only because 
it has little say in financial matters of the Union, or that in case of 
disagreement between the two Houses, the Lok Sabha ultimately wins. 
It has been assigned certain specified functions and powers which make 
it an essential and important part of the governmental machinery. It 
was not up to prevcnit he passage of ill-considered legislation 
by the lower-hou'>c or for playing the role of an advisory body whose 
words may pro.Uiec no response from the concerned quarters. The 
Rajya Sabha has been designed to make its impact on the affairs of the 
Stale. It is a Hoibc w hich has attracted the talent of the nation and 
which on occasion?, has stolen the lead from the Lok Sabha in initiating 
measures which lia\e pro\cd immensely beneficial to the people and 
the society. Sonic of the important social legislations have entirely 
been due to the initialise of the Rajya Sabha and these have been 
responsible for hiiiiging abv'ut a good deal of social reform in the 
country. The Rajya Sabha is comparatively a smaller house with a 
compact size ; being a permanent body it provides continuity in 
thought and action and inipaii.s a certain degree of stability to parlia¬ 
mentary affairs. la: wInc and the experienced adorn this chamber 
isho by their words ai.d deeds have helped it to play a useful role in 
the atVairs of the Go\:.nmcnl. 

1 he Lok Sabha ( I he House of the People) — Its composition. / The 
1 ok Sabha consists of not more than 500 members directly elected by 
the voters from territorial constituencies in the Stales and not more 
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than 25 members representing the Union Territories, chosen in huch 
manner as Parliament may by law provide. The President may also 
nominate not more than two representatives of the Anglo-Indian 
community to the House of the People if he thinks that this community 
has not been adequately represented. For the election ot five hundred 
members from the States, there is to be allotted to each State a number 
of seats in the Lok Sabha in such manner that the ratio between that 
number and the population of the State, as far as practicable, be tlie 
same for all States.^ For purposes of election to the Lok Sabha each 
State is divided into territorial constituencies in such manner that the 
ratio between the population of each constituency and the number ol 
seats allotted to it is, so far as practicable, be the same throughout the 
State. 

The allotment of members to be elected to the Lok Sabha from 
each State is, as already stated, on population basis and roughly for 
every 500,000 to 880,000 of the population, one seat is provided. Upon 
the completion of each census, the representation of the several 
territorial constituencies in the Lok Sabha is readjusted by the Delimi¬ 
tation Commission. The Delimitation Commission is constituted by 
the Government and one of its tasks is to adjust the representation of 
the States and the constituencies in the light of the census figures. 

The Lok Sabha is a directly elected House on the basis of adult 
sufferage. Every citizen of India who has attained the age of 21 years 
and is not otherwise disqualified under the Constitution or under any 
law made by Parliament on the ground of non-residence, unsoundness 
of mind, crime or corrupt or illegal practice is entitled to be registered 
as a voter at such election. (Art. 326). No person can be denied the 
franchise on the ground of religion, race, caste or sex. At the time of 
the Third General Elections, the electorate in India consisted of more 
than 210 million voters. This figure for the Fourth General Elections is 
250 millions, which is nearly five limes the total population of England. 

^Qualifications for Membership of Hie Lok Sabha. A person seeking 
election to the Lok Sabha must: 
fi) be a citizen of India ; 

(ii) be not less than 25 years of age ; and 

(Hi) possess such other qualifications as may be prescribed in this 
behalf by or under any law made by Parliament. / 

A person holding office of profit under the Government of India or 
the States, or a person who is of unsound mind, or an undischarged 
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insolvent, or ail alien, or who is disqualified under any law made by 
Parliament is not deemed elisible to seek an election to the Lok Sabha. 

Term and Quorum.I The Lok Sabha is constituted for a period of 
five years, at the end of which it is automatically dissolved. The 
President, however, is empowered to dissolve it earlier. When a ro 
clamation of Emergency is in force, the life span of the Lok Sabha can 
be extended by law made by Parliament for one year at a time, but it 
cannot be extended beyond a period of six months after the Proclama¬ 
tion has ceased to operate.| However, this provision of the 
as contained in Art. 83 (2) has not been applied to the Third Lok Sabha, 
though a Proclamation of Emergency was in force. This proclamation 
was issued in October 1962. immediately after the Chinese aggression 
against our country. The normal life of the Lok Sabha elected in 
February 1962 came to an end and it has been dissolved ; fresh elec¬ 
tions have now concluded and a new Lok Sabha has been constituted. 
The emergency had not led to any postponement of the general 

elections in the country. 

/The quorum for the meetings of the Lok Sabha is 1/10 of its total 
membership/ 

As at present constituted after the Fourth General Elections of 
1967, the Lok Sabha consists of 521 members distributed among the 
Stales and L'nion Territories as follows : — 


States ami I nion 
Territories 


Number of seats assigned 
in the Lok Sabha 


Andhra Pradesh 

Assam 

Bihar 

Gujarat 

Haryana 

Kerala 

Madina Pradesh 
Madras 
Maharaslura 
M\soro 

w 

Orissa 
Punjab 
Rajasthan 
Uttar Pradesh 
West Bengal 


41 

14 

53 

24 

9 

19 
37 

39 
45 
27 

20 
13 
23 
85 

40 
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Jammu and Kashmir 6 

Nagaland 1 

Delhi 7 

Himachal Pradesh 6 

Manipur 2 

Tripura 2 

Dadar and Nagar Havcii I 

Goa, Daman and Diu 2 

Pondicherry 1 

Andaman and Nicobar Islands 1 

Laccadiv, Minicoy and Amindivia Island 1 

North East-Frontier Agency I 

Chandigarh 1 

Total = 


Two members of the Anglo-Indian Community have been nominat¬ 
ed by the President, making the Grand Total of the Lok Sabha 
members as 523. 

The Speaker and the Deputy Speaker. The presiding olTiccr of the 
Lok Sabha is called the Speaker. He and the Deputy Speaker are 
elected by the House from among>t its own members. After every 
general election when the Lok Sabha is constituted anew, it proceeds 
immediately to elect the Speaker, and also the Deputy Speaker. Both 
of them draw salaries and allowances lixcd by law made by Parliament. 
The Speaker and so also the Deputy Speaker can be removed from the 
office by a resolution of the Lok Sabh i passed by a majority of all the 
then members of the House provided that fourteen days notice has been 
given of the intention to move the resolution. 

A member holding the office of the Speaker or the Deputy Speaker 
is required to vacate his office if he ceases to be a member of the Lok 
Sabha. The Speaker or the Deputy Speaker cannot preside at the 
sitting of the Lok Sabha while any resolution for the removal of any of 
them is under consideration. 

The Speaker has the right to speak and otherwise take part in the 
proceedingb of the Lok Sabha while any resolution for his removal 
from office is under consideration in (he House and is entitled to vote 
in the first instance on such resolution but he cannot vote in the case 
of an equality of votes on such a resolution. 

In the absence of the Speaker, the Deputy Speaker presides at the 
sittings of the Lok Sabha, but if both of them arc absent, one of the 
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persons out of a panel of six Chairmen presides. The Rules of Proce¬ 
dure and Conduct of Business in Parliament provide that at the 

commencement of Parliament. the Speaker nominates from 

amongst the members of Parliament a panel of not more than 6 Chair¬ 
men, anyone of whom may preside in the absence of the Speaker and 
the Deputy Speaker. If none of the six Chairmen is present, then the 
House may choose a person to act as Speaker. 


Position and Powers of Speaker. The Speaker is the presiding diety 
of the Lok Sablia and as such occupies a position of distinction, of 
great importance and significance in the affairs of Parliament. The 
Speaker has a precedence over the Chairman of the Rajya Sabha, even 
though the latter is the Vice-President of India. This is evident from 
the fact that at the joint sittings of the two Houses of our Parhament, 
it i^ the Speaker of the Lok Sabha who presides. At the commence¬ 
ment of the first session after each general election to the House of the 
People and at the commencement of the first session of each year, the 
President addresses both Houses of Parliament assembled together. 
These joint sittings of both Houses of Parliament are presided over by 
the Speaker. 

The following powers of the Speaker have been detailed in the 
Rules of Procedure and Conduct of Business in Parliament : — 


1. The Speaker allots, in consultation with the Leader of the 
House, time for the discussion of matters which are mentioned in the 
President's address. He prescribes the form in which amendments to 
the motion of thanks to the President’s address may be moved, and 
prescribes limc-limit for the speeches on the address. 

2. The Speaker determines, in consultation with the Leader of the 
House, the order of business in the House. 

3. The Spcakc.- decides admissibility of questions put by the 
members of the House, and can disallow questions which, in his 
opinion, do not conform to the rules. 

4. The Speaker decide^ admissibility of a motion of adjournment 
lo discuss a matter of urgent public importance and fixes the time¬ 
limit for a di^cu^^ion on ilie motion. 


5. The Speaker can direct the publication of a bill in the Gazette 
and so no motion to iniroduee that bill is required to be moved. 

6, He appoints a Chairman of each Select Committee from 
amongst the members of the respective Committees. 
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7. The Speaker’s conseat is necessary for a raoiioa to adjourn 
the debate on a b I. 

8. The Speaker’s consent is essential for the admission of a 
resolution. 

9. The Speaker has the power to prescribe a time-limit for discus¬ 
sion on the budget and it is his responsibility to take necessary steps with 
a view to get these discussions completed in time. 

10. All communications between Parliament and the President take 
place through the Speaker. 

11. As the Presiding Officer of the Lok Sabha his chief responsibility 
is to see that the business in the House is conducted in a proper and 
orderly manner, and to ensure this, he has been vested with the powers 
to maintain discipline and decorum in the House. Members address 
him and obey him ; he recognises n.embers to the floor and determines 
the order of speeches. 

12. The Speaker has t.ie power to name any member guilty of 
disorderly behaviour and this can lead to the suspension of that 
member; he can ask a member to withdraw from the House if he 
disobeys the Speaker and for this purpose the Speaker can requisition 
the services of the Marshall of the House. 

13. The Speaker decides all points of order and his decision is final. 

14. The bills, resolutions and motions moved and discussed in the 
House are put to vote by the Speaker and he announces the result of 
voting. 

15. The Speaker has the authority to adjourn the House in 
case of any disorder created by the members, or when there is no 
quorum. 

16. The Speaker is empowered to get expunged from the records 
of the proceedings of the House any word or expression used. IJwhich in 
his opinion is indecent, defamatory undignified or unparliamentary. 

17. The Constitution vests the Speaker with the power to oecide 
whether a Bill introduced in the House is a Money Bill or not and his 
decision is final. 

Apart from these specific powers, the Speaker of the Lok Sabha 
convenes conferences of the Presiding Officers of the State Legislatures 
at certain intervals and discusses with them the matters of common 
interest. In these conferences attempts have been made to devise 
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effective ways and means for maintaining order and discipline in the 
legislative bodies and for the speedy conduct of the ever-increasing: 
business of legislation. 

In short, the office of the Speaker is one of great dignity and 
importance. It has been held in high esteem and honour. The Speaker 
of the House of Commons in England severs his party connections 
and functions as an absolutely independent and impartial entity. His re- 
leection to the House is ensured, as no political party sets up a candidate 
against the Speaker. Such healthy and worth-emulating conventions 
have not been built up in this country. However, the objective and 
detached manner in which the Speaker discharges his responsibilities 
and decides the issues before him. tends to have a great bearing and 
goes a long way in strengthening the working of the parliamentary 
institutions in the country as a whole. It will be in the fitness of things 
to quote the memorable words of Late Shri Jawahar La! Nehru regard¬ 
ing the importance of the office of the Speaker. He observed : “The 
Speaker represents the House. He represents the diginity of the House, 
the freedom of the House, and because the House represents the 
nation, in a particular way. the Speaker becomes the symbol of the 
nation's freedom and liberty. Therefore, it is right that that should be 
an hoiu>tired position, a free position and should be occupied always 
by men of outsianding ability and impartiality. 

i unctions and Powers of the Lok Sablia. Wc have seen that the 
Lok Sabha is a popularly elected House. The leader of the majority 
party in the Lok Sabha is appointed as the Prime Minister of India by 
the President and on his advice, oilier ministers arc appointed. The 
majority of the ministers are drawn from this House. Wc have also 
Slated before, ihat in keeping with the theory and practice of parlia- 
meniary system of government the Council of .Ministers is answerable 
and accountable to llic Lok Sabha. The Union Ministry can remain 
in office only so long as it enjoys the confidence of the Lok Sabha. 
It is true that the rigid party discipline and self-inlcrcsts of the 
members of the majority party have made them all to support the 
policies and actions of the Government on every occasion, w henever 
the Government is attacked and criticized by the opposition parties. 
The control exercised by the leadership over the party members 
in the House has led to a major transformation in the relation- 
sltip between Parliament and Cabinet. Whether it is England 
or India, or any other Commonwealth coontry where the 
Cabinet form of government is in vogue, this radical change in the 
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relationship of the two all-important organs of Government has 
come to occur. It has well been stated that in actual practice to-day. 
it is not the lower House that controls the Cabinet ; it is the Cab net 
that controls the House. This is exactly the position that prc\ails 
in India. The Lok Sabha discusses, debates, criticiiies vociferously, 
and sometimes bitterly attacks the policies of the Government, but 
ultimately approves what the Government docs. Such jnajor steps 
taken by the Union Government recently the devaluation of the 
rupee were accorded sanction by the Parliament, though this decision 
came under heavy fire in the Lok Sabha. The rigid and tight party 
control has reduced the power of the Lok Sabha considerably and 
it has become more or less a decision-approving and policy-sanction* 


ing House. 

However, the principle of responsibility of the Cabinet to the Lok. 
Sabha cannot be denied and it guards this principle rightly in an over- 
zealous manner. The Cabinet is required to go to the Lok Sabha on 
all major issues facing the Government and ju^lify the Government's 
stand and decisions on these issues. The opposition in India 
has played a tremendously cfiTcctive part in exposing Government s 
short-comings and weaknesses on many scores and has helped 
in an immense way in formulating and focussing public opinion 
on important matters. The criticism voiced in the Lok Sabha 
on some occasions has led the Government to give a second 
thought to some of its actions and decisions and revise them in the 
light of the views expressed in the House. I he very fear of the criti¬ 
cism of the Governmciu policies on the floor of the House prevents it 
from being arbitrary in character and keeps it in check from riding 
rough-shod. 


Professor Morris-Jones has rightly observed that Parliament must 
sustain and control leadership in such a way as to encourage initiative 
without permitting arbitrary governmental actions. To this extent the 
Lok Sabha in India has played its role admirably well, even though, 
the ruling party has had a steam-rolling majority behind it, and the 
opposition was numerically weak. It has been stated further by 
Prof. Morris-Joncs, that Parliament is a channel through which 
grievanws and aspirations of the people are heard by those in 
authority, and provides a platform on which public policy is debuted 
and alternative courses adequately considered. The Parliament is also 
a forum for the expression and education of public opinion. The 
debates in our Parliament, more so in the Lok Sabha. are highly 
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informative and instructive and it is through what is stated on the floor 
•of the House by the hawk-eyed Opposition that the public comes to 
know of many lapses of those in authority. The members belonging to 
the party in power present and put forth their point of view justifying 
the policies adopted and pursued by the Government. The parlia¬ 
mentary debates provide the inklings and afford the people necessary 
opportunities to judge issues for themselves and reserve their ultimate 
judgement to be delivered on the day of polling. 

The specific powers of the Lok Sabha may briefly be summed up 
as follows : — 

1. It makes the laws necessary for the governance of the country. 
We have already seen the supremacy of the Lok Sabha visa-vis the 
Rajya Sabha in the sphere of law-making. Though any bill, except a 
money bill, can be introduced in either House of Parliament, nothing 
can be enacted by the Parliament without the consent and agreement 
of the Lok Sabha. It has been well said : “If the Parliament is the 
supreme organ of the State, the House of People is the Supreme 
organ of Parliament. In fact, for all practical purposes, it is the 
Parliameni“L 

3. The Lok Sabha controls the purse-strings of the nation and its 
approval is absolutely essential for raising all revenues needed by the 
I nion Government and all public expenditure to be incurred by it. 
The annual budget of the Governntent is presented to the House, 
where ii is discussed in detail and various demands for grant are voted 
and so also the proposals for levying taxes. The control of the Lok 
Sabha over financial affairs does not come to an end after the Budget 
(s\oted and passed. Two Committees of the Lok Sabha —the Public 
Accounts Committee and the Estimates Committee-keep it informed 
through their reports as to how the Union Government and its Depari- 
incnts have handled and managed the finances placed at their disposal 
by the House and how economies can be effected in the budget estimates 
of the various ministries; and what is more, how the administration 
could be stream-lined so that it could better subserve the public 
interests. The Public Accounts Committee has made a very deep 
impact on the entire administrative set-up of the country. This 
Committee has come to be regarded as the true watch-dog of the public 
interests in financial matters. The 50th and 55th Reports of the Public 
Accounts Commitice created a good deal of stir in Parliament, 


1. Sharma, M.P. : The Go\ernmcnl of the Indian Republic. P. 196. (1965). 
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particularly in the Lok Sabha. as these reports revealed certain lapses 
on the part of the Government. 

3. The Lok Sabha serves as a forum of deliberations where 
policies and decisions of the Government are discussed and different 
view points and opinions are expressed. It is through these deliberations 
that public opinion on the problems facing the country is shaped. The 
Lok Sabha exercises control over the administration by means of 
questions, resolutions and adjournment motions. Through these means 
the mistakes committed by the administration are brought to light and 
the Government made to pul its house in order. The public grievances 
are also brought to the notice of the Government and the processes of 
redressal are accelerated. The criticisms made on the floor of the 
House has a sobering influence on Government whose horizon of power 
and authority is widening everyday on account of the ever-increasing 
number of activities undertaken by it. As has already been stated, 
the Union Government has been responsive to the opinions expressed 
in the House and suggestions made by the Opposition during the 
deliberations. The Committees of the Lok Sabha and the Opposition 
panics have become effective channels of exposing the shortcomings 
of the Government and these channels are steadily gaining ground. 
The Union Government itself has earned appreciation for showing 
respect to the view’s expressed by the Opposition parties. The delibera¬ 
tions of the Lok Sabha make any impartial observer to conclude that 
this House has not at all played a subservient or subdued role. It is 
a vigilant and vigorous House w'hich has been eifectively making the 
impact of its feelings on the Government. 

4. The miscellaneous powers of the Lok Sabha are quite numerous. 
It participates in the election of the President, and the Vice-President ; 
it can initiate impeachment proceedings against the President audits 
agreement is required to a resolution pas^cd by the Rajya Sabha for 
removing the Vicc-Prcsidenl. The Lok Sabha, along with the Rajya 
Sabha has the power to present an address to President for the removal 
of the Judges of the Supreme Court and the High Courts. However, 
the Lok Sabha w'ill be judged not by the routine functions that it is 
required to perform but by its eflcctivcness and vigilance in controlling 
the Government in getting the public grievances ventilated and redress¬ 
ed, in making laws that bring about socio-economic changes, and by 
preventing graft and misuse of public funds and authority. In this 
sphere it has to a great extent earned the esteem of the nation. 

We may sum up by quoting what the ‘Manchester Guardian’ wrote 
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some years ago about the working of the Indian Parliament : “Parlia¬ 
mentary institutions have not had a very good time in Asia. All 
that is happening in Asia throws a spot-light on the Parliament in 
Delhi as the one institution of the kind which is working in an exem¬ 
plary way ... . Pericles said that Athens was the school of Hellas. 

Mr. Nehru, without boasting, may say that Delhi is the school of 
Asia”. 


Conduct of Business. 

Every Member of Parliament, before taking his seat is required to 
make and subscribe before the President, or some person appointed by 
him in that behalf, an oath or affirmation that is prescribed in the 
Third Schedule of the Constitution. All questions in each House of 
Parliament arc decided by majority of the votes of the members present 
and voting. The Speaker of the Lok Sabha and the Chairman of the 
Rajya Sabha do not vole in the first instance but in case of lie, they 
each iia\e a casting vote. Each House of Parliament has power to act 
notwithstanding any vacancy in its membership. As has already been 
>tated. the quorum to constitute a meeting of either House is 1 10 of 
the total number of meniber.s of the House. If at any time during a 
meeting of either of the Houses, there is no quorum the Speaker or 
the Chairman, as the case may be, either adjourns the House or 
suspends the meeting until there is a quorum. 


I.egjslatlvc Procedure. 

\n\ hill, except a Money Bill, may originate in cither House of 
Parluinieiu. A hill is deemed to have been passed by both Houses of 
P.irliamciu when it has been agreed to by both Houses, either without 
•imendment or with such amendments as are acceptable to both the 
Ilon'e^. A bill pending in the Parliament docs not lapse ifboth the 
Ihuises arc prorogued. But if the Lok Sabha is dissolved, a bill pend¬ 
ing before the Parliament lapses. 

If a bill has been passed by one Housc and sent to the other House 
and is rejected by the latter, or if the two Houses of Parliament have 
Jinally disagreed with regard to the amendments made in the bill, or 
if It is not passed within six months after it has been received by the 
other House, the President may call a joint sitting for discussing the 
bill and \oting on it. .\i the Joint silting, decision is taken by a 
majority of the members of both Houses present and voting. A bill 
thus passed is deemed to have been passed by both the Houses of 
Parliament. 
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A Money Bill can only be introduced in the Lok Sabha. This 
provision is in tune with the democratic principle that any proposal for 
levying of taxes or the appropriation of public revenue should 
come from the House which is elected by the people. After a Money 
Bill is passed by the Lok Sabha, it is sent to the Rajya Sabha for its 
recommendations, and the latter has to return the Bill to the Lok 
Sabha with its recommendtaions within 14 days from the date of the 
receipt of the Bill. The Lok Sabha may accept or reject any of the 
recommendations of the Rajya Sabha. If the Lok Sabha accepts any 
recommendations of the Rajya Sabha, the Money Bill is deemed to have 
been passed by both Houses with those amendments. If the Lok 
•Sabha rejects any of the recommendations of the Rajya Sabha. even 
then a Money Bill is deemed to have been passed by both Houses of 
Parliament in the form in which it was passed by the I.ok Sabha in the 
first intance, and sent to the President for his assent. If a Money Bill 
passed by the Lok Sabha and sent to the Rajya Sabha is not returned 
by the latter within 14 days, it is deemed to have been passed by both 
Houses in the form in which it was passed by the Lok Sabha earlier, at 
the expiry of the said period. Thus we see that in money matters, the 
Rajya Sabha has neither any initiative nor an cffcclive voice. It can 
only make recommendations to the Lok Sabha which may or may not 
be accepted by that House. Even if the Rajya Sabha makes no rccom- 
jnendaiions on a Money Bill within 14 days, the Bill as passed by the 
Lok Sabha is deemed to have been passed by Parliament. It is the Lok 
Sabha only which has real control over national finances. If at any lime 
a question arises whether a bill is a Money Bill or not, the decision of 
the Speaker of the Lok Sabha in this regard is final. 

When a bill has been passed by both the Houses of Parliament, it is 
presented to the President. The President may give his assent to the 
bill in which case it becomes an Act ; the President may withhold his 
assent also. After a bill, except a Money Bill, is presented to the 
President for assent, he may return the bill to the Parliament with the 
request for its reconsideration or may suggest amendments. If, on 
reconsideration. Parliament passes the bill with or without the 
amendments suggested by the President and it is presented again to the 
President for his assent, the President has to give his assent to the bill. 
Thus, the President cannot veto a bill psased by Parliament. He can 
only delay its passage for some time. 

Procedure in financial matters 

The financial procedure in the Indian Parliament is based upon a 
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sound and well-recognized practice of public finance, that no proposal 
for imposing a tax or for appropriation of public revenues nor any 
proposal effecting any charge upon those revenues, can be made except 
on the recommendation of the President, which in reality means that 
such a proposal can only be made on the responsibility of the Cabinet. 
The procedure that is in vogue in Parliament in financial matters is 
similar to that which prevails in the Parliament of England. 

The Constitution lays down that before the commencement of every 
financial year, the President shall cause to be laid before Parliament 
a statement of the estimated receipts and the expenditures of the 
Goverment of India for the year; this statement of receipts and expendi¬ 
tures is called the Annual Financial Statement. This is divided into two 
parts—in one part are shown the sums required to meet expenditure 
charged upon the Consolidated Fund of India and in the second part 
are shown the sums required to meet other expenditure proposed to be 
made from the Consolidated Fund of India. The expenditure that is 
ihown as charged on the Consolidated Fund of India comprises the 
following : — 

(a) Salary and allowances of the President. 

(h) Salaries and allowances of the Speaker and the Deputy 
Speaker of the Lok Sabha, the Chairman and Deputy Chairman of the 
Rajya Sabha. 

(c) Debt charges for which the Government of India is liable 
including interest, sinking fund charges and other expenditure relating 
to the raising of loans etc. 

(d) Salaries, allowances and pensions payable to the Judges of the 
Supreme Court and the High Courts. 

(c) Salaries, allow-ances and pensions of the Comptroller and 
Auditor-General of India. 

(f) Any sums required to satisfy any judgement, decree or award 
of any court or arbitral tribunal. 

fg) Any other expenditure declared by the Constitution or by 
Parliament by law to be charged on the Consolidated Fund of India. 

The e.xpenditure charged on the Consolidated Fund of India is not 
votabie in Parliament. But Both the Houses of Parliament are at 
liberty to discuss the estimates of this expenditure. The rest of the 
expenditure of the Government of India is submitted in the form of 
demand for grants to the Lok Sabha which has the power to discuss 
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the proposed expenditure in detail and the sanction of which is subject 
to the assent of this House. The Lok Sabha may assent or refuse its 
assent to any demand or may make a cut in any demand made by the 
Government. The Constitution has provided that no demand for grant 
can be made except on the recommendation of the President. 

Appropriation Bill. 

A demand for grant for each Ministry or Department of the 
Government of India is subjected to a detailed and searching scrutiny 
in the Lok Sabha. The voting of the demands for grants provides to 
the House an opportunity to examine and review the policies followed 
by the various Ministeries of the Government of India and the work 
done by them in the previous year. The Ministers heading the various 
Departments are called upon to answer the criticism made in the House 
and to defend the policies of their respective charges. After reviewing 
the work of the various Departments of the Government of India in 
this manner, the Lok Sabha proceeds to accord its sanction to the 
demands for grants and after these grants have been made byllic House, 
a Bill called the Appropriation Bill is introduced to provide for the 
appropriation of these amounts out of the Consolidated Fund of India 
to meet: (i) the grants so made by the Lok Sabha; (ii) the expenditure 
charged on the Consolidated Fund of India. No amendment is pro¬ 
posed to this Bill, either in the Lok Sabha or in the Rajya Sabha. for 
an amendment will have the effect of making a change in the amount 
voted by the Lok Sabha. No money is allowed to be withdrawn from 
the Consolidated Fund of India,except under appropriation made by the 
Appropriation Act. The money sanctioned by the Lok Sabha in 
Supplementary Grants and Votes on Accounts arc also drawn from the 
Consolidated Fund of India, 

The provision has been made that the grants made by Parliament for 
a particular expenditure may not prove to be sufiicicnt and so to meet 
such a contingency, the provision for Supplementary Grants etc., has 
been incorporated. When an amount authorized by the Appropriation 
Act to be spent for a particular purpose in the current financial year is 
found to be insufficient, or when some need arises during the current 
financial year for supplementary expenditure upon some new service 
which was not foreseen in the Annual Financial Statement for the 
financial year, or if any sum has been spent on any service in excess of 
the amount granted by the Lok Sabha for that service for that year, 
the President shall cause to be laid before the Parliament in another 
statement showing the estimated amount of that expenditure or cause to- 
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be presented to the Lok Sabha a demand for expenditure incurred in 
excess of the amount authorized by the Appropriation Act. This 
Supplementary Grant is subject to the same procedure as is applicable 
to the annual financial statement and which has been described above. 


When the demands for grants are being discussed in the Lok Sabha 
and the Appropriation Act has not been passed, the Government’s re¬ 
quirement for expenditure to be incurred is met by the Lok Sabha which 
is empowered to make any grant in advance in respect of the estimated 
expenditure for a part of the financial year. This is what is meant by 
Sote on account’. The Lok Sabha is also empowered to make a grant 
for meeting an unexpected demand upon the resoiitces of India which 
on account of certain reasons cannot be stated in details in an Annual 
Financial Statement. It is also empowered to make an exceptional 
grant which does not form a part of the current service of the financial 
year. The Parliament has the power to authorize by law the withdrawal 
of moneys for the purpose for which the grants are sanctioned by it 
from the Consolidated Fund of India. All the provisions regarding the 
making of grants and the authorization of the appropriation of moneys 
out of the Consolidated Fund of India apply to such grants or such 
authori/ation of Appropriation. 


A Money Rill can be introduced in the I.ok Sabha only on the 
rcciMuniendaiion of the President and such a Bill cannot be introduced 
in the Rajya Sabha ; however, an amendment moved for the reduction 
or abolition of any tax docs not require the recommendation of the 
President. No bill involving an expenditure from the Consolidated 
Fuiid of India, can be passed by the Parliament unless the President 
ha^ recommended the consideration of such a Bill to it. Thus we 
lirul that the initiatix e in financial matters is with the Cabinet which 
is responsible for the fornuilation of the policies of the Government of 
India and also the execution of those policies. The procedure that has 
been laid down in financial matters and which is in vogue- in our 
Parliament and the practice of entrusting the initiative in this matter 
to the Cabinet i> completely in tune with the practice prevalent 
in Fncland. 


General Procedure. 

Facli House of Parliament has the right to make rules regulating 
its procedure and conduct of business. The President after consultation 
with the Chairman of the Rajya Sabha and the Speaker of the Lok 
Sabha may make rules as to the procedure with respect to joint 
sittings and communications between the two Houses of Parliament. 
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We have already stated that at joint sittings of the two Houses of 
Parliament, it is the Speaker of the Lok Sabha who presides. For the 
timely completion of financial business, Parliament may regulate by 
law the procedure and the conduct of business in each House of 
Parliament in relation to any financial matter. 

Business in Parliament is transacted in English or Hindi but the 
Presiding Officers of either House of Parliament, as the case may be, 
may permit any member to express himself in his mother tongue. No 
discussion is allowed in the Parliament wiili respect to the conduct of 
any Judge of the Supreme Court or High Court in discharge of his 
duties except on a motion seeking to present an address to the 
President for the removal of a judge, as provided under the Constitu¬ 
tion. The Courts have no jurisdiction to question the validity of any 
proceedings in Parliament on the ground of some irregularity in the 
procedure. 


CHAPTER XII 


COMMITTEES OF THE PARLIAMENT 

In all modern legislatures. Committees have been constituted for the 
smooth, efficient and expeditious disposal of the ever-increasing volume 
of legislative work. These Committees facilitate speedy enactment of 
bills by examining them in detail and presenting to the legislature 
their unbiased and objective opinions on the measures under consider¬ 
ation. The changes or amendments which the Committees suggest to 
the bills referred to them are done after dispassionate deliberations, 
which is possible because of the small number of people constituting 
each of these Committees whose principal task is to do serious business 
behind closed doors. These Committees provide certain expertise to 
the deliberations of the legislative bodies which has become so necessary 
on account of the complex and technical nature of the legislative 
measures. Herman Finer has observed that this device ‘‘saves the time 
of the House to such an extent that without them (Committees) 
Parliament could never satisfy the legislative needs of the modern 
electorate". These Committees everywhere have become instrumental 
in securing greater cooperation between the Government and the 
Opposition parlies on measures initiated by the former. The Indian 
Parliament has also constituted such Committees in both the Houses 
and these have come to play a very useful and effective role in the 
work of Parliament. It must, of course, be understood that these 
Committees are essentially subordinate bodies and are formed primarily 
to assist and help the Parliament in its legislative and other business. 

The members of the Parliamentary Committees are appointed by the 
Speaker or elected by the House from amongst the members of the 
House. A member who may have a direct, personal or pecuniary 
interest in the work of a Committee is not made its member. Any such 
objection is investigated by the Speaker and his decision in the matter 
is final. Chairman of each of these Committees is appointed by the 
Speaker from amongst the members of the Committee. But if the Deputy 
Speaker happens to be a member of a Committee, he shall be its 
Chairman. The quorum of a Committee is 1;3 of its total membership. 
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The decisions in the Committees are by majority of votes and in case of 
a tie, the Chairman has a casting vote. 

A Committee of Parliament can appoint Sub-committees. The 
deliberations of a Committee are held in private. It has the power 
to call witnesses and collect evidence. It can also send for officials, 
papers and records. The report of a Committee is submitted to the 
House by its Chairman. The Speaker may issue directions to a Committee 
for regulating its procedure. 

Committees in the Lok Sabha. 

The Rules of Procedure and Conduct of Business in the Lok Sabiia 
provide for 12 Committees of Parliament. We now discuss in brief the 
constitution and the work of each of these Committees. 

1. The Business Advisory Committee. 

This Committee is formed at the commencement of the Lok Sabha, 
primarily to regulate the time-table of the work to be transacted in the 
House. As the legislative and other work of the Lok Sabha is usually 
over-crowded, it is deemed necessary to plan and regulate the business 
of the House within the available time. This Committee advises the 
House on the allocation of time for discussion of various items of 
business that is to be done by the House. It consists ol 15 members 
nominated by the Speaker, who himself is the chairman of this 
committee. The Leader of the House as well as Leaders of various 
opposition groups arc actively associated with the Business Advisory 
•Committe, in order to facilitate the smooth and speedy run of business 
in the House with the cooperation and support of all .sections of the 
House. It meets three or four times in a session and makes its re* 
commedalions for planning the work to be done by the House and 
these recommendations are generally accepted by the House. 

2. The Committee on Private Members' Bills and Resolutions. 

It consists of 15 members nominated by the Speaker and its tenure 
is for a period of one year. This Committee examines the bills submitted 
by members of the House and categorises them as important or less 
important, urgent or less urgent. It also recommends the time to be 
allotted for discussion on such bills and resolutions. 

3. Select Committees on Bills. 

A Select Committee is constituted when the House decides on a 
jnotion that a Bill be referred to a Select Committee. The members of a 
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Select Committee are appointed by the House. The number of members 
constituting a Select Committee is not fixed. It varies from Committee 
to Committee. A Select Commitee during its deliberations may hear 
expert evidence ; it also affords opportunities to the interests affected 
by the Bill to place their view-points before the Committee. A 
Select Committee gathers information, and examines witnesses. 
When its work is done, it makes a report and goes out of existence. 
The Select Committees render valuable assistance to tha House in 
considering bills from all aspects and taking appropriate action on 
them 

4. The Committee on Petitions. 

This Committee consists of 15 members nominated by the Speaker 
at the ccmnienccmeni of the House. It e.xamines every petition referred 
to it. collects necessary evidence and submits a report to the House, 
recommending remedial measures. Like certain other Committees, no 
minister can be a member of this Committee. 

5. The Rules Committee. 

If also consists of 15 members nominated by the Speaker. The- 
latter is the ox-officio Chairman of this Committee. Its function is to 
consider matters of procedure and conduct of business in the House and 
to recommend amendments or necessary changes in them. 

6. The Committee on Privileges. 

It also comprises of 15 members nominated by the Speaker at the 
commencement of the Lok Sabha. The Deputy Speaker is the Chair¬ 
man of this Committee. In order to enable each House of Parliament 
to discuarge its functions properly and efficiently, it is necessary to 
ensure its power, freedom, dignity and prestige. This is done through 
the assertion of certain parliamentary privileges and immunities 
conferred on the members of the Parliament. No derogatory references 
or remarks can be made by any person or agency regarding the Parlia¬ 
ment. or about the proceedings in Parliament. This affords the 
members of each House full freedom of speech and expression, and 
grants them immunity from proceedings in any Court of Law in respect 
of anything said or any vote given by them in Parliament or in any of 
Its Commiticeb. .\ question of privilege can be raised by any member 
in case it .satisfies the conditions laid down for its admissibility. The 
matter is thereafter referred to the Privileges Committee if the House 
agrees to that, and appropriate action is taken by the House as per the 
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recommendations of the Committee. The powers and privileges of 
the Lok Sabha are the same as those enjoyed by the British 
House of Commons. The privileges ol Pariiainent are deemed 
necessary for purposes of maintaining independence and dignity of 
Parliament and its members, and for the proper and etlectisc discharge 
of its functions. 


7. Committee on Subordinate Legislation. 

The Parliament, with limited lime at il^ disposal, lindb it quite 
difficult to cope with the volume ol legislation whicli is required to 
implement the multifarious activities of the Government. The legi'.ia- 
tive work is constantly on the increase and it i^ hecjmmg moic and 
more complex and technical with the passage ot lime. Tiie Parii.imeiu, 
in these circumstances, cannot pass laws, co\eni'.g every lield ot activ ity, 
in detail. The laws that are passed by nioiera legi-.laiurc> eveiywhere 
enunciate the general policy and the principles imdcilying tliem. They 
provide the bare outlines and leave the details to be tilled in b) the 
executive. This is done by framing rules and regulations whieli loim 
part and parcel of each Act ; this rule-making power eonlerrcd on the 
executive is known as subordinate or dcleg.iied legislaiion. Ilie \eiy 
nature of power delegated to ilie executive necessit.iie-s that a close c)e 
should be kept on it so that tlie use ot this power b\ the adminisiialion 
is within limits of such delegation and is exercised piopeily. Like 
other legislatures, a Conimiliee on Subordinate Legi-'kition luis l)een 
constituted in the Lok Sabha to scrutinise rules and rcgulaiioiis and to 
report to the House whether this power has been exercised wiilim the 
limits laid down. This Committee consists ol 15 members of the Lok 
Sabha nominated by the Speaker ; inmisteis cannot become the 

members of Committee on Subordinate Legislation. Its primary lime- 
tion is to ascertain tiial the rules and regulations imide by the executive 
arc (i) in accordance with the provisions of the Constiuuioii or the 
Act under which they are made ; fi/7 contain no imposition ol aiu tax , 
(iiil bar no jurisdiction of the Courts directly oi iiidireelly , (ivj 
involve no expenditure from tlie Cousolidalcd Fund ol India , fv) give 
no retrospective clTecl to any oi titc provisions ol the Act, which is not 
contemplated by the Act itself : (yi) make no unusual use ol powers 
conferred by the Act, and there is no unnecessary delay in the 

publication of these rules and regulations and in placing them before 
Parliament. This Committee plays an impttrlant role, for it is directly 
concerned with preventing any usurption ol Parliaincnl’s pow'ers by 
the Executive. 
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8. The Committee on Public Undertakings. 

It consists of 10 nlemb^rs of the Lok Sabha and 5 of the Rajya 
Sabiia. The Committee is charged with the examination of: fa; the 
reports and the accounts of the Public Undertakings ; (b) the reports, 
if any, of the Comptroller and Auditor-General of India on the financial 
matters of these Undertakings ; and (c) the affairs of the Public Under- 
takinss to find if these are being managed in accordance with sound 
business principles. It is also required to perform such functions as are 
at present vested in the Public Accounts Committee and the Estimates 
Committee in relation to Public Undertakings, as may be allotted to 
it by the Speaker from time to time. One-fifth of the member> of the 
Committee retire every year by rotation. The Public undertakings 
within the jurisdiction of this Committee are : the Damodar Valley 
Corporation, Industrial Finance Corporation, Indian Airlines Corpora¬ 
tion, Air-India International, Oil and Natural Gas Commission and all 

Government Companies. 

9. Committee on Government Assurances. 

This Committee also comprises of 15 members who are nominated 
by the Speaker for a year. Ministers cannot become the members of 
this Committee. It scrutinises the assurances and promises given by 
Ministers from time to time in the House. It reports to the Lok Sabha 
the extent to which such assurances and undertakings have been fulfilled 
and implemented within the time set for the purpose, 

10 The Committee on Absence of Members from the Sittings of the 
House. 

It again consists of 15 members nominated by the Speaker for one 
year. This Committee considers all application from members of the 
Lok Sabha for leave of absence from the sittings of the House and 
examines each case where a member has been absent from the House, 
without permission, for a period of sixty days and more. It reports 
whether such absence should be condoned or the seat of the member 
in the Lok Sabha be declared vacant. 

11. The Estimates Committes. 

Last, but not the least, arc the two Committees constituted in the 
Lok Sabha through which Parliament exercises effective control over the 
financial matters. Parliament, as already stated, is so hard-pressed for 
lime, that it is unable by itself to discharge its responsibilities for 
financial control in a satisfactory manner. Hence, these two Com¬ 
mittees, known as the Estimates Committee and the Public Accounts 
Committee, have been formed to enable Parliament to be effectively 
vigilant in matters of national finances. The Estimates Committee is 
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concerned with the question of economy in the administration and 
economy in the estimates envisaging public expenditure. The Public 
Accounts Committee examines accounts of Government Deparimenis in 
order to find that the moneys have been spent in accordance u ith tlie 
budgetary provisions made by the Parliament. Both these Committees 
have come to acquire a powerful status by the very able manner in 
which they have fulfilled their functions and the forceful way in which 
they have indicated in their reports, the lapses of the Government 
Departments, including some of the Ministers, and ol some of the 
Public Undertakings 

The Estimates Committee deals with the detailed examination of the 
budget estimates of the Government of India which were prepared and 
submitted by the Government to the Parliament and which the latter 
had already sanctioned. An important task of the Estimates Committee 
is to examine the proposals for exp.endiiure made by the various 
Departments and to suggest economy in the formulation of the budget 
estimates for the next financial year. The Estimates Committee has 
been responsible for influencing the activities of the Government not 
only in financial matters but in other matters as well. The Co.i,milieu 
has been entrusted with following four specilic functions : 

(a) To report what economics, improvements in organisation, 
efficiency or administrative reform, consistent with the policy underlying 
the estimates, may be elTeclcd; 

(b) To suggest alternative policies in order to bring about Jlicicncy 
and economy in administration; 

ic) To examine whether the money is well laid out williin the 
limits of the policy implied in the estimates; and 

(d) To suggest the form in which the estimates shall be presented 
to Parliament. 

These funct-ons of the Estimates Committee make it abundantly 

clear that it has been called upon to play a very vital role not only in 
examining the annual estimates for expenditure but also to sugge.st 
alternative policies to the Government with a view to bring about better 
efficiency and economy in administration. The Estimates Committee in its 
reports has not been confining itself to suggest economies, but has made 
concrete and constructive proposals from time to time with regard to 
administrative reforms and improvement in governmental organisation. 
This Committee is required to handle a very difficult and complex task 
but it goes to its credit that it has discharged its responsibilities keenly 
and ably. It has so far submitted quite a few hundred reports dealing 
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>vith the various Departments of the Government of India and the 
Public Undertakings. 

The Estimates Committee consists of 30 members who are elected 
•by the Lok Sabha from amongst its members in accordance with the 
system of proportional representation. The members of the Committee 
are elected for a period of one year. For its efficient functioning, the 
Committee divides itself into sub-committees or groups and to each of 
these sub-committees or groups are allotted some departments to examine 
their estimates etc., and to make a report. Generally, the Estimates 
Committ.'e lakes up a number of Departments or Government Under- 
lakines each year and suggests economy and improvements in organi¬ 
sation wherever possible. The Committee remains busy and engrossed 
jn Its work all the year round. The reports and recommendations of 
he Committee are submitted after good deal of deliberations and the 
Union Government attaches great importance to tne suggestions and 
reammendations of the Committee. After the report of the Committee 
concerning a particular ministry has been made, the concerned 
Ministry is required to submit from time to time a statement to the 
Estimates Committee indicating the action taken by it on the Committee's 
recommendations. The Estimates Committee reviews the action taken 
by the concerned Ministry and submits a further report to the Lok 
Sabha regarding the action taken by the Ministry. 

12. Public Accounts Committee. 

It consists of 22 members—15 from the Lok Sabha and 7 from the 
Rajya Sabha. The members are elected on the basis of proportional 
representation for a period of ofic year. No minister is eligible to 
become a member of this Committee. The Chairman of the Public 
Accounts Commiiiec is appointed by the Speaker from amongst the 
memb-Ts of the Committee. The Comptroller and Auditor-General of 
India is the principal ad\ iscr of this Committee. The Public Accounts 
Committee was first constituted in 1923 by the then Central Legislative 
Assembly. Though the latter was a subordinate legislative body and 
had been entrusted with limited powers and funclions. its Public 
Accounts Committee, from its Ncry inception, played a useful role in the 
field of activity assigned to it. Thus to-day, the Parliament’s Public 
Accounts Conmmtee has behind it some well-established traditions 

The function of the Committee is to examine and scrutinise the 
accounts of the Union Gosernment in all its financial transactions, as 
well as of some of the Public Lnierpriscs. This it docs in the light of 
ilie Report of the Comptroller and .Auditor-General of India. The 
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Committee is concerned with satisfying itself: (i) that the moneys 
shown in the accounts as having been disbursed were legally available 
for, and applicable to the service or purpose to which they have been 
applied or charged ; (iij that the expenditure conforms to the authority 
which governs it; (’/7/y that every re-appropriation has been made in 
accordance with the provisons made in this behalf under rules framed 
by competent authority. The Committee also examines the statement 
of accounts showing income and expenditure of public corporations, 
autonomous and semi-autonomous bodies, together with their balance- 
sheets and proht-and-loss accounts. 

The Public Accounts Committee is the watch-dog of public 
interests in financial matters and is chiclly concerned to ensure 
that public money that has been shown as spent against (he grant made 
by Parliament, does not exceed the amount thus sanctioned and that 
the amount has been spent only for the purposes for which the grunt 
was made. The Committee’s examination of the accounts of government 
spending extends beyond the formality of legal soundness; it is also its 
concern to sec, as observed by Ashok Chanda, that the public money 
has been spent with ‘wisdom, faithfulness and economy”. The 
Committee has on occasions severely criticised those responsible for 
financial irregularities and reckless spending of public moneys. It 
considers the audit reports and the officers of the concerned Ministries 
are summoned by the Committee to explain points arising from these 
reports. In its deliberations, the Public Accounts Committee receives 
valuable help and guidance from the Comptroller and Auditor-General 
of India. As a matter of fact, he has been described as the “friend, 
philosopher and guide” of the Public Accounts Commitee. He is 
present when the Committee examines departmental witnesses in order 
to answer the criticism about the financial matters of their Departments 
as mentioned in the audit reports. He assists the Committee by clarify¬ 
ing points and providing information which is useful to the Committee. 
The Public Accounts Committee is not concerned with qucblions of 
policy ; its object is to find whether the executive has put into clfcct 
policy that has been approved and has succeeded in implementing 
plans efficiently and economically. Thus it deals with the execution of 
policy and the results accruing from it. 

The Public Accounts Committee’s reports are not discussed in 
Parliament. The Government mostly accepts its .recommendations. A 
statement is issued regarding the action taken by the Government on 
Ihc recommendations of the Committee. Jf the former finds it difficult 
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to implement the suggestions made by the Committe, reasons have to 
be assigned for the same. The Committee in such an eventuality 
reconsiders the matter. If the differences persist the Committee refers 
the matter to the Parliament. 

The Public Accounts Committee is a powerful instrument of parlia¬ 
mentary control over national finances. There is no doubt that the 
Committee examines the financial transactions of the Govern¬ 
ment long after these have been put through, and by the time it 
discovers irregularities and misuse of official position or some other types 
of lapses, many changes, that might have since then occured, make 
action against those responsible rather difficult. But this does not 
minimise the importance of the Committee in any manner or of the role 
that it has come to play. Recently, its 50th and 55th Reports in which 
mentions were made of some lapses on the part of a senior minister of 
the Union Government created a furore in the Parliament and the 
country and the concerned minister was hard put to render explanations 
and justify the steps that he took and which the Committee had 
regarded as questionable. The Committee thus can create and influence 
public opinion. The fear of this Committee and of its searching 
scrutiny has been to a great extent responsible for keeping the public 
officials on the track and in preventing them from misusing their 
financial powers. 


CHAPTER Xlir 


THE UNION JUDICIARY 

The Supreme Court oT India. 

Our Constitution has set up a federal polity in India. In a federation, 
there is always a division of power between the federal government and 
the governments of the federating units, and this division is expressed 
in writing by a federal constitution itself. The Indian Constitution has 
divided the powers between the Union Government and the State Govern¬ 
ments and this division has been mentioned in the three elaborate lists 
in the Seventh Schedule of the Constitution. The Union Government 
functions within the sphere demarcated for it, and similarly, the powers 
of state governments extend to thesubjects entrusted to their care. In all 
federations disputes generally arise as regards the interpretation of the 
Constitution and the respective rights of the federal government and 
state governments. Hence there is need for a judicial body, which 
should be independent both of the federal government and the govern¬ 
ments of the states to interpret the Constitution uniformly and to decide 
disputes of this nature. The Supreme Court of India fulfils this essential 
role in our federal set-up. Again, the Constitution endows all the 
citizens of India with certain fundamental rights and guarantees have 
been provided against interference by the State in the matter of 
enjoyment of these rights. The Supreme Court has been empowered 
to safeguard and protect the fundamental rights of the citizens and it 
ensures that there is no undue encroachment on them either by the 
legislature or the executive. The Supreme Court acts as the interpreter 
and guardian of the Constitution. 

In some of the federal countries like U.S.A. and Australia, there is 
a separate chain of federal courts for administering federal laws and the 
state courts apply and administer the state laws. But in India, the 
Constitution has provided for the establishment of a single chain of 
. hierarchical judicial organisation, with the Supreme Court at the apex, 
and the High Courts in the States subordinate to the Supreme Court, 
and the lower courts subordinate to the High Court. Thus, we see that 
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the Courts in India constitute a single hierarchy with the Supreme 
Court lowering abo\e them all. Another important distinguishing 
feature of our judicial system is that all the Courts admini;.ter the ^ame 
laws uniformly. The Constitutional law, the Criminal law and the Civil 
law and the other laws —made by the Parliament as well as the State 
Legislatures—all these are in a uniform manner applied and adminis¬ 
tered by all the Courts in India. Dr. Ambedkar stated in the Consti¬ 
tuent Assembly : “The Indian federation, though a dual polity, has no 
dual judiciary at all. The High Courts and the Supreme Court form 
one single integrated judiciary having jurisdiction and providing 
remedies in all cases under the Constitutional law, the Civil law or the 
Criminal law. This is done to eliminate all diversities in a remedial 

procedure.” 


The Supreme Court of India now consists of a Chief Justice and 
thirteen other Judges. Earlier the number of Judges was fi.xed by the 
Conslilulion to be not more than seven. But in 1956, it was raised to 
ten and in 1960 it was further increased to thirteen.'^very Judge of 
the Supreme Court is appointed by the President by warrant under his 
hand and seal after consultation with such of the Judges of the Supreme 
Court and of the High Courts in the States as the President may deem 
necessary for tiie purpose. In the case of appointment of a Judge 
other than the Chief Justice, the Chief Justice of India is always con¬ 
sulted by the President. A Judge of the Supreme Court holds office 
till he attains the age of sixty-five years. A Judge may resign his office 
by writing under his hand addressed to the President. He may be 
removed from his office only by an order of the President issued after an 
address pa>scd by each House of Parliament supported by a majority of 
not less than two-thirds of the members present and voting has been 
submitted to the Piesidcnt on the ground of proved misbehaviour or 


ineapaeity. / 

Qualifications for Appointment as a Judge of the Supreme Court. 

A person Supreme Court fi) must be 

a citizen of India and {ii‘ must have been for at least five years a 
ludee of a High Court or (Hi) must be in the opinion of the President 
a diltineuished jurist. Every judge before entering his office has to 
make and subscribe before the President an oath or affiimation in the 
Ibrm prescribed in the Third Schedule to the Constitution.^ 

The Chief Ju:.tice of the supreme Court of India receives a monthly 
salaiN of Rs. 5000 - and a Judge, a monthly salary of Rs. 4000 -. Each 

one of ihcmisalsocr.litltdtoarcnt-frec official residence. The privileges. 
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salaries, and allowances and other rights in respect of leave of absence 
and pension of the Judges of the Supreme Court are fixed b\ Parlia¬ 
ment by an Act and cannot be varied to their disadvantage after they 
are appointed. The salaries of the Judges, as stated already, are 
charged upon the Consolidated Fund of India and are not votable by 
Parliament. These provisions are intended to ensure the indepen¬ 
dence of the Judges of the Supreme Court, enabling them to function 
independently and fearlessly. 

The Supreme Court is a Court of record and has all the powers of 
such a Court including the power to punish for contempt of itself. 

Functions of the Supreme Court. 

The Supreme Court of India enjoys wider powers than similar 
courts in some other federal countries. It has both original and 
appellate jurisdiction. It also has advisory Jurisdiction^ Its original 
jurisdiction relates to matters regarding the interpretation of the 
Constitution and disputes which arise between the Union and the States- 
or between the States m/er Its original jurisdiction extends to the 
issuing of orders in the nature of writs for the enforcement of funda¬ 
mental rights. Its appellate jurisdiction consists in its power to hear 
appeals in all matters from the Slate High Courts as well as from other 
specified tribunals. It has advisory jurisdiction on certain mailers, 
referred to it for its opinion by the President of India. 

Original jurisilistion. 

/The Supreme Court has original jurisdiction in any dispute ((if 
between the Union Government and one or more States; or (h) between 
the Union Government and one or more Slates on one side and one or 
more States on the other; or (c) between two or more Stales ; such a 
case must involve a question or law or fact on which depends the 
existence or the extent of a legal right which the Court is called upon to 
determined. 

/ The Supreme Court's jurisdiction, however, docs not extend to a 
dispute arising out of any treaty, agreement, covenant, engagement, 
Sanad or other similar instrument which, having been entered into or 
executed before the commencement of the Constitution, continued in 
operation after the commencement, or which provide that the said 
jurisdiction shall not extend to such a dispute (Art. 131). The 
original jurisdiction of the Supreme Court prevails in matters of issuing 
directions or orders in the nature of the writs to enforce fundamental 
rights. For this purpose it can issue writs of habeas corpus, mandamus 
prohibition, quo warranto and certiorari, or any of them.'? But this 
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jurisdiction of the Supreme Court is not exclusive. It is concurrent. The 
State High Courts also enjoy similar powers. As a matter of fact most 
of the people complaining of the infringement of any one of their 
fundamental rights first seek the remedy in their High Courts and on 
failing to g^t relief there, move the Superme Court. Of course, the 
Constitution endows the citizens with the right to come to the Supreme 
Court in such matters in the very first instance. 

Appellate Jurisdiction 

1 In its appellate jurisdiction the Supreme Court has the power to hear 
appeals from the decisions of the High Courts of the States both in 
Ci'vil and Criminal matters. The appellate jurisdiction has two aspects: 
(i) jurisidiction to hear appeals in Civil, Criminal or other proceedings, 
involving the interpretation of the Constitution; and (ii) jurisdiction to 
hear appeals in other Civil and Criminal cases. ^ 

^ An appeal lies to the Supreme Court from any judgement, decree 
or final order of a State High Court whether in civil or criminal or 
other proceeding, if the High Court certifies that the ca^e involves a 
substantial question of law as to the interpretation of the Constitution/' 
Where such a certificate has been refused by the High Court, the 
Supreme Couit may. if it is satisfied that the case involves a substantial 
question of law as to the interpretation of the Constitution, grant 
special leave to appeal from such judgement, decree or final order of 
the High Court. 

An appeal lies to the Supreme Court from any judgement, decree or 
final order in a cImI proceeding of a High Court, if the latter certifies : 
(o) that the amount or value of the subject-matter of the dispute is 
not less than twenty thousand rupees ; (h) that the decision of the High 
Court iiuolves some claim or question respecting property of the like 
amount or value : or I'c^ that the case is a fit one for appeal to the 
Supreme Court, and involves some substantial question of law as to the 
interpretation of the Constitution. 

An appeal lies to the Supreme Court from any judgement, final 
order or sentence in a criminal proceeding of a High Court if the High 
Court has : 

Ui) reversed on appeal an order of acquittal of an accused person 
and sentenced him to death : or 

ih' withdrawn for trial before itself any case from any court 
subordinate to its authority and has in such trial convicted the accused 
person and sentenced him to death ; or 
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(c) certified that the case is a fit one for appeal to the Supreme 
Court. 

Parliament is empowered to enlarge the appellate jurisdiction of the 
Supreme Court in criminal matters. Parliament may by law confer on 
this Court any further powers to entertain and hear appeals from any 
judgement, final order or sentence in a criminal proceeding of a High 
Court subject to such conditions and limitations as may be specified in 
such law (Art. 134). 

The Supreme Court may, in its discretion, grant special leave to 
appeal from any judgement, decree, determination, sentence or order in 
any case or matter passed or made by any Court or Tribunal in Indu 
except by a Court or Tribunal relating to the Armed Forces (Art. 1.^6). 
The power to grant special leave to appeal vests in the Supreme Court 
a plenary jurisdiction in the matter of etuertaining and hearing appeals, 
by grant of special leave, against any kind ot judgement or order made 
by a Court or Tribunal in any case or matter". The e.xcrcisc of discre¬ 
tionary jurisdiction by the Supreme Court prevents grave miscarriage 
of justice. 

The Constitution has empowered the Supreme Court and provided 
for the review of the judgement or order of the Supreme Court by iisett. 
This provision recognises that human judgement is not infallible and 
makes room for removing any mistake or error that may creep in any 
judgement of the Court. 

Advisory Jurisdiction. 

If at any time the President of India thinks that a question ot hiw 

or fact has arisen, or is likely to arise, which is of such a nature and of 
such public importance that it is necessary to obtain the opinion of 
the Supreme Court on it. he may refer the question to the Supreme 
Court for consideration, and the Court, after such hearing as il may 
think fit. reports its opinion to the President thereon. Disputes relating 
to the interpretation of a treaty, Sanad. or similar other instrument 
which the Central Government entered into with the iiilers t'l the 
princely states between 1947 and 1950 may also be relerred by the 
President for the Court’s opinion and the Court shall, after such hearing 
as it thinks fit, report to the President its opinion tlicrcon. 

So far the President has sought the opinion of the Supreme Court 
on five occasions. In 1951 the Court’s opinion was sought on the 
validity or otherwise of the Delhi Laws Act. 

The controversial Kerala Education Bill (1959) was referred to the 
Court for its advisory opinion. In I960 the Indo-PakistvUi Agreement 
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on tlie cession of Benibari and certain other Indian territories to 

Pakistan was referred to it. Then the matter regarding immunity of the 

State from Union Taxation was sent to it for opinion and lastly, on the 

conflict between the U.P. Legislative Assembly and the Allahabad High 

Court in 1964 the President asked the Supreme Court to give its opinion 
to him. 

The Constitution provides that all authorities, civil and judicial, in 
the territory of India shall act in aid of the Supreme Court. 

^Miscellaneous Powers. 

The Supreme Court, with the approval of the President, has the’ 
power, from lime to time to make rules regarding ; 

(a) persons practising before the Court ; 

(h) procedure for hearing appeals ; 

(c) proceedings in the Court for the enfoicement of any of the- 
fundamental rights ; 

(d! review of judgement by the Court; 

(c) costs aiid fees to be charged in respect of proceedings; 

(f) grant of bail: 

f.gj slay of proceedings ; 

(h) summary determination of any appeal ; 

(i) procedure for inquiries. 

An Assessment. 

We have seen the wide powers vested in the Supreme Court bv the 
Consii(Lnii>n. .\iul in order to make this Court act fearlessly, impartially 
and independently of the Iixccutivc. ncces'^ary conditions have been 
pro\ided. The security of tenure, salaries, allowances and other 
pii\ilegcs that are vixen to the .ludges of the Supreme Court cannot be 
altered to their disadvantage. No .ludge of the Court can be arbitrarily 
rcmox'cd from his oflice and ilte procedure for remox'al of a .ludge has 
deliberately been made suflicicntly diflicult. Thus, the Supreme Court 
Judges have not to hiuk to the rsccutix'c for any favours etc. and arc 
in a position to Iiinclion in a Iree enxironment. This enables the Court 
to work as the gu.irdi.in of the Constiiuiion as well as the protector of 
the rights of the cili/cns of thiN counirv. W'ith the graph-line of the 
State poxx'cr steadily increasing, the indix idu tl faces a great hazard to 
his I reodom of action and pursuit of his happiness. The Slate, in the 
name of public welfare, outs so many curbs on tlie individual’s activities. 
The ini'idern democratic State, no doubt, seeks to bestow benefits on the 
petiplc. but in the procc-s it curtails the liberties and rights of the 
citizens. This is being w itnessed in our country alsc». The only ray of 
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hope to the citizen, whenever his legitimate rights are in jeopardy, is the 
Judiciary : Urns the indixidual finds in the Supreme Court a louer of 
strength that enables him to hold his own against the mounting might of 
the State power. The fundamemal rights guaranteed by the Consiuution 
to the citizens assume reality and content in the light ol powtis 
in the Supreme Court to rre\eni any encroachment or intcrlerence wit i 
these rights. The Constitution empowers the State to impose rea'onah e 
restrictions on some of the fundamental rights in the inti.rssi o tie 
security of the State, integrity of the country, public order. Lc.nc>. 
morality, friendly relations with foreign countries and so on. TIk qui-siK n 
whether a restriction so clamped on a fundamental right b\ t k * 

ture or the executive is reasonable or not can onI> be dtUrmiiKt an 

decided by the Supreme Court. If any such resinction crosses the 
limits of reasonableness, the Court has power to declare it as nu an 
void. We can say that the Supreme Court is the bed-iock ol the luiu.i- 

mental rights of the Indian citizens. 

The powers enjoyed by the Supreme Court of India compare 
ably well with the powers vested in similar couits in ot ici 
countries. Taking the example of the U.S. Supreme Court, n is tu c 
that it enjoys wider original jurisdiction, for besides \ 

the federal government and the Slate Govcinnieiils. us juii <. ic. 

extends to cases alTecting ambassadors and other high o wxis. ' 

naval forces and maritime jurisdiciion ; but in the matter ol ^ 

jurisidiction, the Indian Supreme Court has widei powers lan 

Supreme Court of the U.S. A. or perhaps any other like- Comt in e 

world. The Constitution has given to the Supreme Couii po\u! 
hear appeals invohing Constitutional issues as wel as 
Civil and Criminal cases on certain ground^. It has the p<'wei o ^ - 
special leave to appeal before itself Irom the judLcmcnts i ^ 

Courts and this power of the Court is almost unrestricted. H van Oe 

extended further b> a law made by Parliament. 

However, in the matter of safeguarding the Constiuiiion and m 

deteimining the constitutionality ol the law's made hi c cia 

legislatures, the American Supreme Court has an edge oxi-r i s i . 
counterpart. The former in deciding the constitutiona u> or ^ 

of a legislative enactment applies two criteria, namely, la) ‘ 

legislation in question is within the competence o tic 

enacting it ; and (b) whether it satisfies the requirements of the due 

process of law’. In the United States, a law made by a vfis a urv 
be constitutionally valid, but if it is against the clue process o a» c a 
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i.e. against some well-accepted principles of natural justice, the American 

Supreme Court will have no hesitation in declaring it ultra vires of the 

Constitution. The Constitution of India, on the other hand, has laid stress 
on “procedure established by law”. This constitutes a very vital difference 
from the American practice and pins down the Supreme Court of India 
to determine the constitutionality of a law made by the legislature only 
on the basis of the competence of that legislature to do so. It cannot 
in\alidatea lawon the ground of lack of inherent goodness in it. 
Perhaps the conditions prevalent in our country did not allow the Con¬ 
stitution-makers to follow the American practice. 

However, tlie Supreme Court of India has an advisory jurisdiction, 

which its American counterpart does not possess. As we have seen al¬ 
ready, the Indian President, if he thinks that a question of law or fact has 
arisen, which is of such a nature and of such public importance that it 
is necessary to obtain the opinion of the Supreme Court on it, he may 
refer the quotion to the Supreme Court for consideration and the 
■Court after such hearing as it may think fit, reports its opinion to the 
President thereon. Here the Indian Constitution follows the practice 
of sonic of the Commonwealth Countries. But the British House of 
Lords and the L^S. Supreme Court have always refused to render any 
advisory opinion on the ground that it is none of the busineis of the 
judiciary to give legal advice to the Government. 



CHAPTER XJV 

GOVERNMENT IN THE STATES 

THE STATE EXECUTIVE : THE GOVERNOR 

The pattern of government in the States of the Indian Union is the 
same as that at the Centre. Parliamentary system of government has 
been provided for in the States also. We have already discussed the 
organisation of the Union Government. This makes the task of 
understanding the organisation and working of the government in the 
States quite easy. The Head of a State is called ihe^Governor, who is 
appointed by the President of India. The former like the latter is a 
constitutional head, the real executive power being vested in the Chief 
Minister and his Cabinet called the Council of Ministers. As the 
Union Council of Ministers is responsible and accountable to the 
Parliament, so the Council of Ministers in a State is answerable to the 
State Legislature. Like the Union Parliament, most of the States have 
a bicameral legislature. In the judicial sphere, the High Courts more 
or less occupy the same position within the States as the Supreme 
Court does for the whole country. A State Government within the 
jurisdiction of each State is largely a carbon-copy of Union 
Government. 

The executive power of the State is vested in the Governor, who is 
generally appointed for a term of live years by the President of India 
The Constitution provides that there shall be a Governor for each 
Sutc. But the same person can be appointed as Governor for two or 
more Stales. Assam and Nagaland have a common Governor. The 
reorganised Stales of Punjab and Haryana are aho headed by a single 
Governor, though an unfortunate agitation for sapping this and other 
common links between the two newly-formed States was launched and 
it has been decided to provide separate Governor each for Punjab and 
Haryana. The executive power of the State which is vested in the 
Governor is exercised by him on the advice of the State Council of 

Ministers headed by the Chief Minister. I he Governor occupies the 

same constitutional position in the State as the President does 
in the Union. 

The Governor holds office during the pleasure of the President He 
may, by writing under his hand addressed to the President, resign his 
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office. A person to be appointed as Governor needs to have a few 
simple qualifications. These are : f ij that he shou'd be a citizen of 
India and (iij that he should be of thirty-five years of age. The Gover¬ 
nor cannot be a member of either House of Parliament or of a State 
Legislature, and if such a member is appointed Governor, he vacates 
his seal in that House before enicring upon his office as Governor. 
The Governor cannot hold any other office of profit. He is entitled to 
a free official residence, a reguUr monthly salary of Rs. 5,500 and 
other allowances and privileges as may be determined by Parliament by 
law. The emoluments arid allowances of the Governor cannot be reduc¬ 
ed during his term of office. Before entering his office, the Governor 
has to make and sub-.cribi an oath or affirmation in the prescribed 
form in the presence of me Chief Justice of the State High Court. 

The Governor is selected and appointed by the President and as such 
he is the nominee of the Lnion Government in the Slate. But a 
convention has grown dining the last lew years and, in accordance with 
this, the State Council i»f Ministers is consulted by the Lnion Govern- 
m.nt befi’re appointing and sending a person as Governor to a State. 

The Constitution grants certain immunities to the Governor and 
lays down that the Governor shall not be answerable to any Court for 
the c\erci,>c and performance of the powers and duties of his office or 
for any act done or purporting to be done by him in the exercise and 
performance of those powers and duties. No criminal proceedings, 
whatsoever, can be instituted in any Court against the Governor during 
his term of office. Similarly, no process for the arrest of the Governor 
can bo issued from any Court during his tenure of office. 

Powers and Functions of the Governor. We now discuss the powers 
and functions vested in the Governor by the Constitution under four 
holds viz., legislative powers, executive and administrative powers. 


linancial powers and judicial powers. 


1. Legislative Powers. 

Mic Governor is an integral part of the State Legislature ; he 
^ummons the State kgislature and prorogues it ; he can dissolve the 
Lo-'idative Assembly of the State at any time. The first session of tne 
$ 1^10 Legislature at tlic beginning of each year, and the first session 
-ificr each general election open> with an address by the Governor. 
1 le can aUo send messages to cither House of the State Legislature. 
The Giivcrnor nominates .ibout 1,0 of the members of the Legislative 
Council and may nomn.aie to the Legislative Assembly, some members 
,of the Anglo-Indian Community, if he finds that the latter has not 
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been adequately represented in that House. Bills passed by the 
State Legislature become Acts only after obtaining the assent of the 
overnor He can withhold his assent and return a Bill, except a 
oneyBill, t^o the State Legislature for reconsideration, but iAhe 
Bill IS passed a second time, with or without an amendment the 
■Governor has to give his assent to it. The Governor has the power to 

of thlV"'!!"’ legislature for obtaining tL assent 

by State Lee-^ri”^ India. The Constitution requires that bills passed 
for Duhre providing for compulsory acquisition of property 

public purposes or derogating from the powers of the High Court 

srh'B lVbr^^^''/^ Presidenfs app:o:a"rd 

such Bil s become Acts only after the President signifies his assent to 

arLTs’ the c" legislature is not in session and some need 

an es, the Governor can promulgite ordiminces which have the force 

- law till SIX weeks after the re-assembly of the legislaliire uid^ss 

OoiernT"'^ ^very Ordinance promuleated by the 

Governor is required to be laid before the State Legislature within six 

weeks after its reassembly, and if the Ordinance is not p user b , ' 

Legisi ture, it becomes invalid. In the following three spec! case 

-er ^taiumg^;;:: 

be memUed.“T H 

the Dsputy Speaker of ihfa <51-i ® Spciiker and 

duties of the presidine office ^ f n Assembly falls xacxint, the 

member of the Assembly as tim Gove performed by such a 

The same is also true with re i fppoim for ibc purpose. 

the Deputy ChairmirnheT^^^^ 

Here also a member of the Counr'l '''"'ng vacant. 

persons so selected shall 'he 

Assembly and the Council perform the duties till the 

■Chairman. elect the Speaker and the 
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2. Executive aud Administrative Powers. 

The Governor is the executive head of the State in the manner 
in which the President is the executive head of the Union. All 
executive and administrative actions of the State Government are taken 
in the name of the Governor. He makes rules for the transaction of 
the business of the Government of the State and for allocation of work 
amoncst ministers. The Governor has to be kept informed by the Chief 
Minister of all the decisions taken by the State Cabinet and to supply 
him such other information on the admintstration of affairs as the 
Governor may call for. The right to seek information is vested in 
all the executive heads and so the Governor enjoys this power. He is 
also empowered to ask the Chief Minister to submit any individual 
minister’s decision for the consideration of the Council of Ministers. 

The Governor makes certain important appointments. The Chief 
Minister of the State, and on his advice other ministers, are appointed 
by the Governor. He also appoints the Advocate-General of the 
State, the Chairman and other members of the State Public Service 
Commission and is consulted by the President of India at the time of 
appointment of the Judges of the Stale High Court. 

The Governor has been vested with one vital power. If he finds 
that a situation in hi.s stale has arisen which is likely to lead or has led 
to the breakdown of the constitutional machinery in the State, he makes 
a report to the President to this effect stating that the Government in 
the Slate cannot be carried on in accordance with the provisions of the 
Constitution. The President on receipt of such a report makes a 
Proclamation of Emergency, dismissing the ministry and dissolving the 
Legisl.itive Assembly generally ; the President's Rule is established 
in the Slate and it is the Governor who is entrusted with the powers of 
running the entire administration in the State. Till the Preisdent’s 
rule lasts in the State, the Governor becomes an effective and real 
executive authority, acting under the direction of the Central 
Government. For a few months that preceded Nov. 1, 1966, ihcerstwhile 
Stale of Pu jab was placed under the President's rule. Kerala has had 
a lone spell of Pre^idc^t'^ rule, which has been terminated after the 
Fourth General Election. In the past in some of the other States like 
Andhra and Orissa,President's rule had to be established on the grounds 
that there the government could not be carried on in accordance with 
the provisions of the Con>titution. There have been quite a fewoccasions 
when the President was called upon to take this step and this does not 
at all speak and augur well for the sound and proper working of 
democracy in the States and is in a way a reflection on the representa- 
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lives of the people of the States and a betrayal on their part of the 
trust and confidence that the people reposed in them for carrying on 
and fulfilling the duties of the offices held by them in a proper and 
satisfying manner. It is either the internal dissensions within a rulinc 
parly or the exploitation of a situation by other political parlies in the 
Opposition that mostly hvid led to the dismissals of the ministries and 
the establishment of the President's rule. Every such stroke of dismissal 
weakens democratic government in the States. 

3. Financial Powers. 

No Money Bill can be introduced in the Slate Legislative Assembly 
except on the Governor's recommendation. The Contingency Fund of 
the State is at his disposal and he is empowered to make advances out 
of it to meet unforeseen expenditure pending its authorisation by the 
State Legislature. 

4, Judicial Powers. 

The Governor is empowered to grant pardon to offenders or to 
remit, suspend or commute their sentences where the offence is under a 
law relating to matters within the jurisdiction of the Slate. 

Position of the Governor 

The Governor occupies an important position in the governmental 
machinery of the State. Though the role of a constitutional head has 
been envisaged for him, and he is required normally to act on the 
advice of the Council of Ministers, yet he is not to be regarded as a 
mere rubber-stamp of the Stale Ministry. Art. 163 (1) explicitly states 
that in the Stale “there shall be aCouncil of Ministers to aid and advise 
the Governor in the exercise of his functions except in so fur as he is 
by or under this Censtitution required to exercise his functions or any 
of them in his discretion". From this it is obvious that the Governor 
has been vested with the power to exercise his discretion in some 
matters at least ; but the Constitution has preferred not to define the 
matters in which he has to exercise his discretion. It leaves to the 
Governor himself to decide as to in what matters he is to act in his 
discretion, and his decision in this regard shall be lina). It has been 
pointed out that “the validity of anything done by the Go\ernor shall 
not be called in question on the ground tlial he ought or ouglit not to 
have acted in his discretion" [Art. 163 (2)]. The Coiisliiulion, only in 
two specific cases, has provided for the use of discretionary powers by 
the Governor, and these concern the Governor of Assam. He is respon¬ 
sible for the administration of the tribal areas and in this respect, as 
an agent of the President of India, he exercises his powers in his 
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discretion. The Governor of Assam is also empowered to settle, in 
his discretion, any dispute between the State Government and a 
District Council as to the share of the mining royalties. 

A view has been expressed that the power of Governor to act in his 
dis.reiioii has been vested in the Governor of Assam only and even in 
his case it has been restricted to the two cases mentioned above. But 
such an interpretation may not be wholly correct. It will perhaps be 
pertinent to submit that when under Art. 356 (1) of the Constitution, 
the Governor of a Slate reports to the President that a situation has 
arisen in which the government of the State cannot be carried on in 
accordance with the provisions of the Constitution, he does so 

exercising his discretion, though this has not been explicitly sta ed in 
the above referred Article, Obviously, the Governor will not be advised 
by the State Ministry to report to the President about the conditions 
leading to the dismissal of the Ministry itself. Such a proposition, on the 
very face of it, appears to be ridiculous. The only right thing is to con¬ 
clude that this power, the Governor will always e.xercise in his own dis¬ 
cretion and jLidcemenl. And when the President’s rule is established in 
a State, the Governor becomes a real executive head and exercises all 
the p 'wcr.s of the state government. Thus, he is not a mere figure-head, 
devoid of power and occupying an office of honour only. He is the 
nominee of the Union Government in the State a-id is a vital link 
between the two. An annual meeting of the Governors of the 
Stales is convened by (he Union Government and the President of 
India presides over it. The Prime Minister and the Union Home 
Minister participate in (his meeting. The Governors apprise and give 
to the Union authorities their own independent assessment of the 
viiualion prevailing in their Stales and discuss problems of common 
and nuilual interests. Their views are given due weight and hive an 
important bearing on at least some of the decisions that ihe Union 
Government has to take with regard to the problems of the Slates. It 
will not be wrong to say that the Governor is the eyes and ears of the 
I'nitm Government in the Stale and keeps it fully posted with the 
important developments taking place in his Slate. 

T he recent disturbing events in certain States of the country and 
the f.iilure of the Slate Go\crnnicnts to meet them squarely, makes one 
feel that our Constitution-makers should have taken care to invest the 
oihec of the Governor with some elTective powers of direction in order 
lo save the administration from being paralysed by any agitation, move¬ 
ment or outbreak of violence. They were aware of the presence of the 
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fissiparous tendencies and of the disruptive forces ; they were, perhaps 
conscious of the calibre of the men of their generation who were to 
come to occupy positions of power in the States. By way of 
providing safeguards against such risks, the Governor ought to have 
been made more than a Constitutional Head even in normal times. 
Another thing that the Constitution-makers could do to sirenaihen 
the position of the Governor in the State was to prescribe some "more 
qualifications for a person to be appointed as a Governor. This otfice 
has certainly received a set-back by the appointment of some 
persons belonging to the ruling Congress Party who were either 
defeated in a general election while contesting a seat in Parliament 
or a State Legislative Assembly, or who were to be provided with some 
positions of prestige in lieu of their past services to the Party. It is 
felt that a tried, fexperienced and independent administrator with a 
strong character alone should be appointed as Governor of a State 
This would stimulate the stale administration to a very great extent 
Such a person, even when not concerned with the cares of the day-to- 
day administration would be a source of strength to the administrative 
machinery in the State and would provide proper guidance and help 
to the Ministry. 

The State Council of Ministers : The Constitution provides for 
a Council of Ministers with the Chief Minister at the head, to aid and 
advise the Governor in the exercise of his functions, except when he 
is required to act in his discretion. The pattern of State Council of 
Ministers is, more or less, analogous to the Union Cabinet. In both 
the cases the provisions of the Constitution are indcntical with certain 
differences in detail. The Chief Minister is appointed by the Governor 
and other Ministers are appointed by him on the advice of the Chief 
Minister. All these ministers hold office during the pleasure of the 
Governor. The Council of Ministers is collectively responsible to the 
Legislative Assembly of the State. The salaries and allowances of the 
Ministers arc determined by the State Legislature. A person who is 
not a member of the State Legislature can be appointed as Minister, 
but such a person is required to become a member of the legislature 
within six months after entering upon his office. 

The strength of the Stale Council of Ministers ha.s not been fixed 

This is the privilege of the Chief Minister to constitute his Cabinet 
Before the Chief Minister and Ministers enter upon their offices, they 
are administered an oath of office and secrecy by the Governor. In 
the matter of appointment of the Chief Minister and other Ministers, 
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the Governor, in actual practice, has very little discretion. The leader 
of the majority party in the State Legislative Assembly is invited by 
the Governor to form the government ; he is designated as the Chief 
Minister. He prepares a list of the persons to be appointed as 
Ministers, and the Governor formally makes their appointment. Only 
when the political parties in the Legislative Assembly have a balanced 
strength, with no party commanding a clear majority, the Governor 
may invite the leader of a party who, in his opinion, is likely to 
command the support of the majority of members in the Legislative 
Assembly. After the first General Election in 1952, in two Slates, 
Madras and Tra\aneore-Cochin (now the Kerala State), no political 
party emerged witli a clear majority. Again, after the Second 
General Election in 1957, Kerala and Orissa were the two States where 
the same situation was repealed. Under such a condition, the parties 
and groups in the Assembly attempt to get together and form coalitions 
claiming majority support and so the right to form a government. In 
a situation of this type, the Governor will naturally have an important 
role to play in selecting a leader, who in his opinion, might be able 
to form a stable government. Even when a political party has a 
majority in the Legislative Assembly, it may be divided on the leader¬ 
ship issue. The Governor under such circumstances may name one 
man as against another if he is .satisfied that the person chosen by him 
will be able to form the ministry and enjoy the backing of majority 
support in the Legislative Assembly. The situation that developed in 

Kajastlian after the Fourth General Election has confirmed this 
important role of the Go\crnor. 

The Chief Minister, Cabinet Minister?, Ministers of State, Deputy 
.Ministers etc. constitute the State Council of iMinisters. Each Minister 
is incharge of one or more departments for whose proper administra¬ 
tion he is responsible. The State Ministry, as slated above,is collectively 
,\>nonsible and answerable to the Legislative Assembly for the 
polieic'. and actions of ihe go\ernmcnt. As the pattern of governmental 
maJi nciv in the Stales is similar to the one prevailing at the 

Centre, the Stale Cahniei functions on the basis of collective and joint 
respons biliiv in accordance \\iih the principles of parliamentary lorm 
of gii\c! nmcril. 

P( 0 \ers and Tunctioiis. 

Under the Constitution the ta^k of the Slate Council of Ministers 
IS aid and ad\ isc the Go\crn*'r in the discharge of his functions. 
What this really means is that the entire administration of the Slate 
,s vested in ihctMinistry and it exercises a whole range of executive 
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powers that emanate from the subjects mentioned in the Stale List. 
As the Ministry is collectively responsible to the Legislative Assembly, 
so naturally it is vested with the executive and administrative powers. 
The main functions and powers of the State Council of Ministers are 
as follows : — 

1. As the highest executive and administrative authority in the 
State it conducts the affairs of the State in accordance with the 
provisions of the Constitution. It is chiclly rcNponsible for the 
efficient and proper conduct of administration. The Civil Service 
in the Slate is under its contiol and it is the Miniairy that pro\ ides 
it the necessary direction in the fulfilment ot the tasks that are to be 
accomplished in pursuance of the policies formulated by the Ministry 

2. The Council of Ministers is priniaiily responsible for chalking 
out the policies of the State Ciovcrnnieni. The individval Ministers 
formulate the policies pertaining to their Departments and these are 
discussed by the State Cabinet. After the Cabinet's approval, the 
Council of Ministers, as such, is collectively responsible and answer ible 
to the Legislative Assembly for the Government's policies, though 
each Minister is individually responsible for the efficient execution and 
implementation of the policies of his deparlmeni: and the ininisliy, 
as a whole is concerned with the proper conduct of administration in 
the State. It is true that Ministers do not deal with the details of da\- 
tO'day administration but it is their business to see that the administra¬ 
tion is carried on in accordance with the policy laid down by the State 
Cabinet. 

3. The Stale Council of Ministers coordinates the activities of 
the various administrative departments of the Government. 0\er- 
lapping and duplication lead to wastage of public funds, time and 
energy, and bring about frictions in the administrative machinery. The 
State Ministry secures coordination between the various derarinients 
ensuring smooth and efficient administration. 


4, The Council of Ministers determines the legislativ'* programme 
of the State Government. The Bills to be introduced in the Legislature 
and other public business* to be transacted in it are decided by the 
Ministfy. The latter having the backing of majority of members in the 
legislature is generally in a position to gel all the Bills introduced by it. 
passed by the legislature. No Bill has any chance of being passed 
unless it has the approval and support of the Council of Ministers. 


5. The State Council of Ministers is invested with Important 
financial powers. The budget of the Slate for each financial year is 
approved by it and presented to the Legislative Assembly. It sanctions 
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allthe proposals for levying fresh taxes and schemes envisaging new 
expenditures and these are submitted for obtaining the approval of 
(he legislature of the Slate, The ministry thus is empowered to lay 
out the financial policy o/ the State Government. 

6. The Council of Ministers is also reponsible for the preparation of 
the Five-Year Plan for theStateandto submit it to the Planning Commi- 
sion for approval and sanction. After the State Plan has been scrutinised, 
accepted and incorporated in the final draft of the Five-Year Plan for 
the country as a whole, and approved by the Union Parliament, the 
Ministry sets itself to the task of getting the plan targets realised within 
the time specified so far as these concern the State. The proper 
utilisation of the resources and harnessing of the energies and efforts 
of the administration to reach the economic goals set in the Plan is the 
major responsibility of the State Ministry. 

Thus we find that the Council of Ministers is entrusted with large 
power-* and it ii the real and effective executive authority in the State. 
In a parliameiuary system of government, it is the policy-makers who- 
iiold and control tlie reins ol administration. The person in whosenamc 
the power is cxeiciscd is not of much consequence. As at the Centre, 
so in the States, the Council of Ministers constitute the power that 
directs and the power that drives the entire administrative machinery. 

Tlie Position of the Chief Minister. The Chief Minister hea s the 
Councilor Ministers. He recommends to the Governor the names of 
the persons who are to be appointed as the members of the Council of 
MinisterN. The strength of the ministry, the cadre of the different 
ministers, the portfolios that are assigned to each minister, this all is 
dclennined by him. The Chief Minister presides at the meetings of 
the C ibinct and has a predominant role to play in the decisions taken 
by it. It is he who decides which matters are to be placed before the 
State Cabinet lor discussion. A minister remains in his office so long 
as he enjov'- the c uiiideiice and support of the Chief Minister. In case 
ot difference id opinion between the Chief Minister and a Minister, it 
is the latter that has to quit. 

*1110 duel MinKicr coordinates the work of the different ministers 
ami ensures that the Council of ministers works as a team. He main¬ 
tains general supervision over all the departments of the Government. 

.Any disputes between two or more ministers are referred to him for 
seiileinent, 

I ne Chid Minister, as tlie leader of the majority party in the 
Logislaiivc Assembly, generally is the leadc.- of the House. The 
legislative programme and conduct of business in the House is decided 
by the Speaker in consultation with him. More often than not, the 
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Chief Minister pilots in the House, the Bills sponsored and introduced 
by the Government and with the support of the majority, is in a 
position to get any legislation enacted which is within the competence 
of the State Legislature to enact. In financial matters also his powers and 
authority are by no means insignificant. His approval is obtained before 
any proposalsfor levying fresh taxes on the people and schemes cn\is.\g- 
ing new expenditures are put forth. In case his ministry is censured by a 
vote of no-confidcnce in the Legislative Assembly, he can advi-»e the 
Governor to dissolve the Assembly and order fresh elections. 

The Chief Minister is the spokesman of the State Government and 
the policy pronouncements made by him are binding on the GoNcrnmet. 
The appointments, wliich under the Constitution, are made by the 
Governor, in fact are made on the recommendations of the Chief 
Minister e.g. the appointments of Advocate-General, Chairman and 
Members of the Public Service Commission etc. 

He is the main link between the Governor and the Council of 
Ministers. He communicates to the former the decisions taken by the 
latter. He also supplies to the Governor any other information con¬ 
cerning the State administration which the Governor may ask for. 

The Chief Minister holds a vital position, a position both of prestige 

and power in the administrative set-up of the State. He has immense 

powers vested in him and if a State Chief Minister is possessed of dash 

and drive, and is a a man of vision and action, he can render 

invaluable amount of service to the people of the State. It may, 

however, be added here that both in the formation and functioning of 

the Slate Council of Ministers, healthy and sound traditions, on which 

parliamentary system of government i.s based, have been ignored or 

compromised. The Chief Ministers have not been alforded a Tree hand 

in the selection of the ministers by the party bosses In order to give 
rcpresentaiion to the dilTerent groups within the ruling party, persons 

have been foisted on the Chief Ministers wiili whom they do not see 
eye to eye. Ministers have continued to hold and clmg to their 
offices even when they are not in agreement with the Chief Minister 
on important matters. In most of the States, Cabinets have pre¬ 
sented a picture of a house di\idcd against itself. The working of these 
Cabinets has been in violation of the spirit of parliamentary 
government. The foundations of this system of government rest on 
some well-known conventions and it is by adhering to these in a stead¬ 
fast manner that the gjvernment can function successfully and provide 
an efficient administration. Them inner in which some of our Stale 
Cabinets have been functioning for the past few years is highly 
unsatisfactory. 
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Relations between the Governor and the Council of Ministers : We 

have already seen lhat constitulionally, tlie Governor has an impressive 
array of powers vested in him. The Chief Minister and other ministers 
are appointed by the Governor and they hold office during his pleasure. 
The Governor can exercise his discretion in certain executive and 


administrative matters; he can seek any information from the Chief 
Minister and the latter is duty bound to supply such an information to 
the Governor; no money bill can be introduced in the Legislative 
Assembly except on the recommendation of the Governor ; bilL pa>sed 
by the Stale Legislature can become acts only when the Governor has 

given his assent to them ; he has the power to refuse his assent ; the 
Governor is also empowered to reserve certain categories of bills for the 
consideration of the President; on his report about the breakdown of 
the constitii ional machinery in the State, the President issues a procla- 
maiion and takes over the administration of the State in his own hands, 
and the Governor is entrusted with the task of running the State 
adminis'ration on behalf of the President. All these powers lend to 
make the Governor a real and effective head of the State. 


The Con.stiiulion thus puts the Governor on a high pedestal of 
power. But it does so in name, in theory only. Art. 143. no doubt, 
prov ides that the ministers shall hold office during the pleasure of the 
Governor, hut it also stales almost in the same breath, that the Council 
of Ministers shall be collectively responsible to the State Legislative 
Assembly. This provision takes away the substance of power from the 
Governor. leaving just the shadow with him. The Governor has no 
political base in the State ; he is appointed by the President. The 
Ministry has deep political roots and is in office on the mandate of the 
people. Its will thus has to prevail, for it is fonilied by the majority 
tliat it csnimands in the popularly elected Legislative Assembly. If 
the Governor acts contrary to the advice of the Council of Ministers, 
the latter wou’d resign and a constitutional crisis would emerge. No 
Governor would like to create such an embarassing "ituation for him¬ 
self. He would not raise a storm which ultimately may wipe him out. 
So long as the Slate Ministry enjoys the confidence of the Legislative 

Assembly, it has the right (0 govern and the Governor cannot over¬ 
ride its advice. 


fn normal limes the Governor acts as a nominal head of the 
State; the powers arc exercised by the Council of Ministers, 
thoiieh the decisions arrived at by the Ministry arc made out to 
be the orders of the Governor. Whatever may be the legal and 

constiiuiional position, the Council of Ministers is the real master of 
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the situation with regard to the powers vested in the State by the 
Constitution. 

Council of Ministers and the State Legislature. Tiic Council of 
Ministers is collectively responsible to the Legislative Assembly of the 
State just in the same manner as the Union Cabinet is responsible to 
the Lok Sabha. The relationship between the two i.e. the Ministry and 
the Legislature is intimate, close and real. All the members of tlie 
Council of Ministers are the members of the State Legislature, 
the Chief Minister being the leader of the majority party in 
the Legislative Assembly. The Legislature determines the salaries 
and allowances to be paid to the ministers. The tenure ol olTice 
of the State Ministry depends upon the support of the Legislative 
Assembly. The ministers are individually and collectively responsible 
to this House. The Council of Ministers also lias a good deal of 
initiative in the legislative work. All the important bills are submitted 
to the Legislature by the ministers. No bill introduced by a prixate 
member lias any chance of being passed into an Act if it docs not ha\c 
the approval of the Council of Ministers. The State Budget is prepared 
by the Finance Minister and is submitted for the approxal ol the 
Legislature with thefull backing of the Ministry. The Govcrnorsunimons 
and prorogues the Legislature on the advice of the Chief Minister. Tlic 
latter can also advise him to dissoixe the Assembly cxen before the 
expiry of its term. Thus, the relationship bctxvccn the Lcgi'lalure and 
the Council of Ministers is a two-way alTair. Each in a certain inauner 
controls the other. The Legislature by its criticism of the governniem’s 
policies and administrative actions exeicises a check on it and prcxents 
the arbitrary use of power. The legislative conirol oxer the cvecutixc 
is exercised by means of questions, adjourment motions, discussions, 
debates and motions of no-confidence. 


The Advocate-General 

The Constitution provides for an Advocate-General for each Slate 
He is appointed by the Governor, on the advice of the Chief Minister. 
A person who is qualified to be appointed as a Judge of the High Court, 
alone can be appointed as Advocate-General. He holds oillec during 
the pleasure of the Governor and receives such remuneration as may 
be fixed by the Governor. The Advocate-General gives advice to the 
Slate Government on all matters referred to him for the purpose. He 
performs such other duties as are entrusted to him under the Constitu¬ 
tion or under a law in force for the lime being. He appears on bdiall 
of the State Government in the High Court in cases xxlicre the Stale is 
a party. He can also address the State Legislature as and \\1 ilmi 
required to do so. 



CHAPTER XV 


THE STATE LEGISLATURE 

The State Legislature comprises of the Governor and a Legislative* 
Assembly in some states, and the Governor and a Legislative Assembly* 
and a Legislative Council in other States. Some of the States- 

have uni-cameral legislature, while others have been provided with- 

bicameral legislature. The States of Andhra Pradesh, Bihar, Jammu- 

andKashmir, Maharashtra, Madras, Mysore, Panjab, U.P. and West 

Bengal each have two houses of legislature ; the rest each of the 

States has a single house*. In each case the Governor of the State is an 
integral part of the legislature. 

The Constitution provides a special procedure for the creation of 
Legislative Councils in those States that do not have these and for the 
abolition of the Councils in those States where these have been 
constituted. The Union Parliament is vested with the power to create 
a Legislative Council in a State having no such Council or abolish it. 
where it is constituted, when a State Legislative Assembly passes a 

resolution to that effect by a majority of the total membership of the 

House and a majority of not less than two-thirds of the members- 
present and voting. The existence or otherwise of a second chamber 
in a State to a very large extent depends upon the wish of the Lower 
House of that State. 

Legislative Council-Composition. The Constitution lays down 
that total number of members in the Legislative Council ofa State are 
not to exceed one-third of the total number of members in the 
Legislative Assembly of that State. But in any case, the strength of a 
Legislative Council cannot be less than forty. 

A State Legislative Council is constituted in the following manner 
faj 1/3 of the total members are elected by electorate consisting 
of members of self-governing local bodies in the State, like 
municipalities, and other local authorities. 

The Constitution Sesonih Amendment Act (1958) has provided for the creation 
of a Legislative Council in the State of Madhya Pradesh from such date as the 
President may by Notification specify but the Council has not yet been constituted. 
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(b) 1/3 of the total members are elected by members of the 
Legislative Assembly of the State. 

(c) 1/12 of members are elected by university graduates of at least 
three years’ standing or persons of equivalent qualifications re'-iding in 
the State. 

(d) 1/12 of the members are elected by secondary school teachers 
or teachers working in higher educational institution^, with at ieuit 
three >ears’ teaching experience in the State. 

(e) the remaining members are nominated by the Governor. 

Members mentioned above in the first four catccorics are elected 
in accordance with the system of proportional representation by meaub 
of single transferrablc vote. 

Parliament is empowered to make any change in the composition of a 
Legislative Council by law at any time. Representatives of Local bodies 
and teachers are elected from territorial constituencies determined 
under a law made by Parliament. The members nominated by the 
Governor are chosen from amongst persons having special knowledge 
or practical experience of matters like literature, art, science, 
cooperative movement and social service. In the table given below is 
provided the membership of the Legislative Councils in dilTercnt States 
and the Constituencies from which the members are elected : 


Legislative Councils 


Name of the 
State 

i 

Total Elected 
number by the 
of [ Legis- 
memberslalivc 

^Assembly 

Elected 
by local 
Autho¬ 
rities 

Elected 
by 1 

Gradu¬ 
ates 

Elected 

bv 

Teaclurs 

Nomi¬ 
na led 

Andhra Pradesh 

90 • 

31 

i 31 

1 8 

s 

i: 

Bihar 

, 96 

1 

34 

34 

, 8 

8 

1 

Jammu and 
Kashmir 

36 

1 

21 

7 

Nil 

2 

1 

1 

6 

Madras 

i 63 

21 

21 

6 

i 6 

' 9 

Maharashtra 

' 78 

30 ! 

22 

7 

i 7 

12 

Mys.'re 

63 

21 ' 

21 

6 

6 

9 

Punjab 

40 

)3 1 

' 13 ; 

3 

3 

8 

Uttar Pradesh 

108 

'9 

39 

9 

9 

12 

West Bengal 1 

75 

27 

27 

6 1 

6 

9 
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Term : Legislative Council, like the Rajya Sabha is not subject 
10 dissolution. One-third of its members retire every two years. The 
House is thus renewed after six years. 

Qualifications for Members. A person seeking election to tlie 

Legislative Council should be a citizen of India and should not be less 

than 30 jears of age and should possess such other qualifications which 

Parliament may by law prescribe. These are laid down in the People’s 

Representation Act. No person can be a member of both the Houses 

of the State Legislature nor of the legislatures of two or more States 

simultaneously. If a member is absent from the meetings of the House 

for a period of 60 days or more without permission, his seat is declared 
vacant. 


Quorum. The quorum for the meetings of the Legislative Council is 
1/10 ol its total membership or 10 members whichever is greater. 

The Presiding Officers of the Legislative Councils. The members of 
the LogisIati\'c Council ckci, from amongst themselves, the Chairman, 
and the Deputy Chairman of the Council. The Chairman, and in his 
absence, the Deputy Chairman presides over the meetings of the 
Lcgisla{i\ e Council and possesses all the powers which presiding officers 
of lcgis|.ui\c bodies enjoy. The Chairman can be removed from his 
office by a resolution passed by a majority of its total members, after 

14 da\^ notice has been given of the intention to move such a 
resolution, 1 he Chairman and the Deputy Chairman receive salaries 
and aIIo\iances as determined by the State Legislature. 

Powers of the l egislative Council and its Relation with the State 
Legislative .Assembly. Tiic Legislative Council is not ve''ted with co¬ 
equal powers with the Legislative Assembly. Rather, the former is an 
cMrcnielv weak Mouse and at the mo.st possess power to delay for a few 
months the passage ol a legislation. A hill, other th in a money bill, can 
he iniroJiiccd in ciihcr Hou .e of the State Legislature and before it 
becomes uii Act. it is required to be passed by both the Houses. In case 
of any ll|^agreement. the Legislative Assembly's will prevails. A bill 
passed by flic Assembly is sent to the Council. When a bill is sent to the 
Council lor the first time, it can do any of these four things : (i) it may 
pass (lie bill as sent by the Assembly : (ii) it may reject the bill ; (Hi) 
if may make amendments in the bill and (iv) it may take no action on 
ilie bill. When a period of three months elapses after the receipt of 
a bill by the Legislative Council, and it takes no action on it, the bill 

15 deemed to have been rejected by the Council. In the event of any of 
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the last three things happening, the Legislative Assembly takes up the 
bill for consideration a second time. It may or may not accept the 
amendments made by the Legislative Council and pass the Bill. It is 
again sent to the Council, which can again adopt any of the four courses 
mentioned above but cannot detain the bill now for more th:in one 
month. Jf the Council again rejects or passes the bill with amendments 
which are not acceptable to the Assembly, it is deemed to have been 
passed by^bolh the Houses in the form in which it last emerged from 
the Assembly. If the Council takes no action, then after the expiry of a 
period of one month from the dale of its second presentation to the 
Council, the bill will be deemed to have been passed by both the 
Houses. Thus, a bill passed by the Assembly, over which dilferences 
arise betw-een the two Houses, is sent to the Council twice and the latter 
can delay its passage for a maximum period of four months only. In 
financial matters, its position is still unenviable. A money bill can be 
introduced in the Legislative Assembly alone, and after being passed by 
the latter, it goes to the Council, which has to make its recommendations 
within 14 days. If it fails to do so within this specified period, it is 
submitted to the Governor, on whose assent it becomes an Act. The 
Legislative Assembly may or may not accept any of the 
recommendations of tne Council on a money bill. The Legislative 
Council has no other power of any importance. 


It becomes quite apparent that the Legislative Council has no useful 
role to play in the legislative sphere of the Slate. It is a superfluous 
House, a duplicating mechanism, reproducing the original impression of 
a bill passed by the Assembly. The very fact that half of the Stales 
in India are doing as well without a second chamber is suflicicnt reason 
to believe that the Legislative Councils have been provided in certain 
States, not because they have any contributory role to play, but 
these serve as a convenient means to be>tow'paironagc on a larger 
number of members of political pariie;. There is a need to a'-se-^s the 
actual work done by the Legislative Council-, in the States sii far, and 
if such a study reveals that these Councils have not proved u^eful in any 
subiantial manner, the Constitution should be amended to make 
provision for abolishing the Legislative Councils in the States, i hi.s 
matter should not be left to the discretion of the .Stale Lcgislaiive 
.Assemblies. 


Legislative Assembly-Composition : The Legislative Assembly 
of a Stale complices of not more than 500 or less than 60 members. 
The members of the Legislative Assembly are chosen by direct election 
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from territorial constituencies into which a State is divided. If members 
of the Anglo-Indian Community are not elected to the Legislative 
Assembly of a State, the Constitution provides for the nomination of 
one or two members of this community by the Governor of the State. 
For purposes of election, each State is divided into as many territorial 
constituencies as there are seats in the Assembly. As far as possible, 
the ratio between the population of each constituency and the number 
of seats allotted to it is the same throughout the State. After each 
census, the total number of seats in the Legislative Assembly of each 
State is determined and demarcation of territorial contiluencies is done 
by prescribed authority. Seats are reserved in the Legislative Assembly of 
each State for the Scheduled Castes on population basis. 

The number of members in each State Legislative Assembly is given 
in the table below : 


LEGISI.ATIVE ASSEMBLIES 


Name of the State 

Total number 

Anglo-Indian 


of members 

Nominated 



members 

Andhra Pradesh 

301 

1 

Assam 

105 


Bihar 

318 

» # ^ 

Gujrat 

154 


Haryana 

81 

• ^ m 

Jammu & Kashmir 

75 


Kerala 

127 

i 

Madhya Pradesh 

w 

289 

1 

Madras 

207 

1 

Maharashtra 

2n5 

1 

M\st're 

* 

209 

1 

Orissa 

140 

% # • 

Punjab 

104 


Rajasthan 

176 

1 • • 

1 liar Pradesh 

430 


West Bengal 

256 

4 

Nagaland 

46 



I ci m of the Assembly 


The legislative Assembly, like the Lok Sabha, is elected fora 
period of I'ne years. The Assembly can be dissolved earlier, but after 
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ihe expiry of five years it is automatically dissolved. When a Proclama¬ 
tion of Emergency is in force, the life of the Assembly can be extended 
by a law of Parliament for one >ear at a time. But it cannot be 
extended beyond a period of six months after the proclamation has 
ceased to operate. 

Qualifications for Members. The qualifications laid for the 
membership of the Legislative Assembly are exactly the same as those 
laid for membership of the Lok Sabha. A person seeking to be a 
member of the State Legislative Assembly must be a citizen of India, 
must be of not less than 25 years of age and must not hold any ofiice of 
profit under the Slate, and must hold .such other qualifications w hich 
are prescribed by law made by Parliament. 

Quorum. The quorum for the meetings of the Legislative Assembly 
is 1/10 of its total membership or 10, whichever is greater. 

The Speaker and the Deputy Speaker. The Legislative Assembly's 
presiding officer, like that of the Lok Sabha, is known as the Speaker. 
There is also a Deputy Speaker who presides at the meetings of the 
Assembly in the absence of the Speaker. The Speaker and the Deputy 
Speaker both are elected by the members of the Legislative Assembly 
from amongst themselves. The Speaker or the Deputy Speaker can be 
removed from his office by a resolution passed by the House by a 
majority of its total membership, subject to the condition that 14 days’ 
notice of the intention to move such a resolution has been given. The 
Speaker and the Deputy Speaker receive salaries and allowances as 
fixed by the legislature. The Speaker enjoys ail the powers of the 
presiding ofllicer of a legislative body. 

Powers and Functions of the Legislative Assembly. The Legislative 
Assembly is a directly-elected House and as such it is the repository of 
the legislative powers in the State. Its jurisdiction extends to the 
making of laws on the subjects ineiuioncd in the Stale List and also on 
the subjects enumerated in the Concurrent List ; but in the latter case, 
the law' made by the Slate Legislature should not come in conlltct 
with the law made by the Union Parliament on the same subject. 
However, the Assembly plays a pivotal role in the alTairs of the State. 
The Council of Ministers is collectively responsible to it and so also the 
Ministers individually. The Slate Cabinet remains in office so lone as it 
enjoys the confidence of the majority of the members of the Legislative 
Assembly. Thus, the Assembly has a control over the State Govertinient 
and this control it exercises through questions, adjournment motions, 
resoUilions, discussions, and motions of no-confidence etc. In financial 
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matters its authority in the State is final. Through the power of voting 
and granting supplies it exercises a good amount of control over the 
State administration. In this respect the Legislative Assembly in the 
Slate is the replica of the Lok Sabha. 

Procedure. The procedure and the rules of the conduct of business 
in Uie State Legislature are more or less the same as in the Lfnion 
Parliament. The State Legislature must meet at least twice a jear and 
the interval between the two sessions should not be more than six 
month',. A new session of the state legislature begins with an address 
from the Governor incorporating a slatcment of policy which the 
State Government intends to follow. The address by the Governor 
is discussed and finally voted in the form of a motion of thanks to 
the Governor. This provides an opportunity to the opposition parties 
to criticise the policies and programmes of the Government outlined in 
the Address. The Government uses this occasion to explain and 
justify its policies and plans of action. 

Legislative Privileges. 

The privileges and immunities of the State Legislatures and their 
members arc the same us those of Parliament and its members. The 
members of the State Legislature are entitled to receive such salaries- 
and allowances as are fi.xed by the Legislature itself. Under Art. 194 
of the Constitution, the Slate Legislature has the right : faj to be 
the exclusive judge of the legality of its own proceedings ; (bj to 
punish its members for their conduct in the House : and fc.) to settle 

its own procedure. 

The question of the privileges and immunities of the legislature and 
its members has been raised on a number of occasions both in Parliament 
and the Slate Legislatures. The frequency with which the privilege 
is^ll^es ai\ ^ai^eJ in the legislative bodies in India makes it appear 
that our !e^l^iati\c bodic'> are extremely touchy and intolerant of 
;uiy crniciNii in.ide agimst their working and conduct of their 
menibers. Being the \ery symbol of a free and democratic way of life, 
n -.trangc and queer to find the legislative bodides flying at a 

tanceni at tile sliglilest pretext. In a democratic country, criticism of 
pLibl c aiiilioritics lleed^ to be welcomed and given due weight and 
re'-|K-ct. fhe tendency to despi;>c and detest it is deplorable. The 
irni.ition and anger .dunvn. at limes, by our legislative bodies when 
some unpalatable oh^er\alions are made about them, exhibits an 
altitude of self-righteousness on their part and is not in keeping with 
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the democratic traditions of tolerance and readiness to listen patienily 

to others’ point of view. No one can deny the rights and privileges of 

a legislative body and its members, but these are not above the basic 
tenets of democracy. 

On the issue of breach of privilege, perhaps our legislative bodies 

have made history. In 1960 a conflict arose between the Madras 
Legislative Assembly and the High Court of Madras. During the 
bearing of a writ petition, one of the Judges of the said High Court 
made stringent remarks against a Minister, who also happened lo be the 
Leader of the House in the Assembly ? Angered by this, one of 
the members of the Assembly belonging to the party in power 
moved a privilege motion in the House alleging that the High Court 
in its decision “has usurped the powers and privileges of the legislature". 
A day after the privilege motion was moved in the Assembly, an 
Advocate moved the High Court praying that action might be taken 
against the member of the Legislative Assembly for moving the privilege 
motion as it constituted contempt of Court. It was contended that the 
privilege motion had cast aspersions on a Judge of the High Court. 
The High Court admitted the petition and a notice was issued to the 

Speaker of the Legislative Assembly to show cause as to why a writ of 
‘mandamus’ prohibiting discussion of the privilege motion tabled in the 

against him. The Speaker announced 
in the Assembly that he would not subject himself to the authority of 
any Court in the exercise of his powers. The matter, however, came to 

an end as the House adjourned sine die without discussing the privilcce 
motion. 

This episode appears to be a minor affair when compared to the 
conflict on the issue of privilege that arose between the U.P. Legisla¬ 
tive Assembly and the Allahabad High Court in 1964. This case 
attracted world-wide attention and interest. The U.P. Legislative 
Assembly on March 14, 1964 sentenced a Socialist worker.Kcshva Singh 
to simple imprisonment for seven days for committnig breach of 
privilege of the House. Keshava Singh filed a writ in the Allahabad 
High Ojuri which ordered that he be released on bail pendine t!ie 
final disposal of his case. The Legislative Assembly discussed the aciion 
of the High Court and decided that the latter has conimiUed a breach 
of privilege of the House. It decided that those Judges of ihe High 
Court who heard Keshava Singh's petition along with his Counsel 
should be produced before the bar of the House fur the breach of 
privilege. The High Court's reaction against this move of the Assembly 
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was swift and firm. A full bench of the Court consisting of 28 judges, 
on the next day, passed an interim order staying the implementation 
of the Assembly's resolution. Thus an impasse was created. However, 
Presidential intervention was sought and the President referred the 
matter to the Supreme Court for its advice. The Supreme Court 
held that the privileges of legislature are subject to the provisions of the 
Constitution and as such are not unrestricted. A legislative body, 
therefore, cannot interfere in the normal judicial process. TheCourt 
held that the U.P. Assembly was not competent to order that the High 
Court Judges be produced before itself. 

The haste w'ith which issues of privilege are raised in the legislative 
bodies of our country shows that we have not attained maturity in the 
working of our democratic institutions. A student of parliamentary 
insiiluiions in India cannot help being distressed at the way our 
legislators—the law-givers—have been conducting themelvcs during the 
proceedings of the legislatures whether at the Centre or in the States. 

In this connection it may not be out of place to quote the views 
recently expressed by Justice P B. Mukherji of the Calcutta High 
Court who spoke at the Chimanlal Setalvad Memorial Lecture held 
under the auspices of Bombay University. The theme of his lecture 
was; “The scope of convention in the Indian Constitution. Justice 
Mukherji observed : “Parliament and legislatures can work only on the 
basis of debates, speeches and persuasion bywords. If their proceed¬ 
ings arc paralysed and disturbed by a course of conduct w’hich makes 
such debates, speeches and persuasion impossible, then democracy is in 
danger. Parliament and legislatures could certainly become the plat¬ 
forms of deep emotions and violent passions, but they had to be 
restrained and disciplined to express themselves in democratic rules and 
procedures. The continuous recourse to enforce privileges against 
boisterous members was not congenial to parliamentary life under the 
Constitution. Greater earnestness and restraint were necessary to 
prescr\e the forms of legislative institutions in a democracy and 
healiliy convcnlion-< observed in order that legislative forms and 
procedures were not dishonoured or disregarded. These conventions 
were ilie very soul and spirit of law, life and democracy under the 
Constitution.’’* 

However, our Stale legislatures have plenary powers of legislation. 
In this matter, they are free and independent of any other authority. 

•Hindustan Times, dated November 11 , 1966. 
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The validity of the legislative procedure cannot be inquired into even by 
the judiciary. A defect in the procedure cannot invalidate the proceed¬ 
ings of a House. But it has to be remembered that the acts passed by 
the State Legislatures, like those of the Union Parliament, are subject 
to judicial review. The Supreme Court or a High Court can declare an 
Act made by a State Legislature as ultra-vires of the Constitution ; still 
it is not within the competence of any Court to challenge the validity of 
.an act with reference to the intention, purpose or motive of the Legisla¬ 
ture in enacting the measure. 


CHAPTER XVI 


THE STATE JUDICIARY 

THE HIGH COURTS 

It has already been pointed out that in India, the Constitution has 
made provision for a unihed and integrated judiciary for the whole 
country and the judiciary applies the same Civil and Criminal law. 
The Supreme Court is at the apex of the judicial organisation of the 
country and below it are the High Courts in the States and subordinate 
to each High Court are the Lower Courts at the District level. The 
Constitution makes detailed provisions relating to the organisation, 
jurisdiction and powers of the State High Courts. The State 
Governments or the State Legislatures have no power whatsoever to 
exercise any control over the High Courts and no authority to alter 
their jurisdiction. 

Every State has a High Court which operates within the 
territorial jurisdiction of a State. After the reorganisation on 
November 1, 1966, the Punjab, Haryana, and the Union Territory of 
Chandigarh had a Common High Court but shortly the two States will 
have their separate High Courts. A separate High Court for the 
Union Territory of Delhi has been constituted since November, 1966. 

Every High Court is a Court of record and has all the powers of 
such a Court including the power to punish for Contempt of itself. 
Neither the Supreme Court nor the State Legislature can divest a 
High Court of its power to punish for contempt of itself. 

Composition. 

The High Court consists of a Chief Justice and such other judges as> 
the President may from time to time deem it necessary to appoint. As 
there is no fixed number of judges, it dllTers from Stale to State. The 
Assam High Court has only three Judges, Orissa High Court four 
Judges, whereas the Allahabad High Court has as many as thirty-three 
judges. 

Judges of the High Court are appointed by the President of India 
by a warrant under his hand and seal after consultation with the 
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Chief Justice of India, the Governor of the State, and in ^e of 
appointment of a Judge other than the Chief Justice, the President 
also consults the Chief Justice of the particular High Court. The 
Judges of the High Court hold office until they attain the age of sixty- 
two years. An acting or additional judge holds office for such period 
not exceeding two years as the President may specify. A Judge may 
resign his office by writing under his hand addressed to the President, 
or he may be removed from his office by the President m the same 
manner as a Judge of the Supreme Court can be removed. 

The qualifications prescribed for appointment as a Judge of the 
High Court are : — 

(i) that a person must be a citizen of India , 

(ii) that he must have held a judicial office in the territory of India 
for ten years; or 

(W) that he must have been for at least ten years an Advocate of a 


High Court. 

/ The salaries to be paid to the High Court Judges are specified in 
thS Second Schedule to the Constitution. The Chief Justice of the 
Hi”h Court receives a monthly salary of Rs. 4000 - and mher Jud es 
gerRs 3500'- each. In addition to the salary, every High Court Judge 
mlives allowances etc. and is alforded other "pessary facil ies, 
I After retirement he is entitled to receive a pension^ The salary, 
^lowances and olher facilities enjoyed by a Judge of the High Court 
cannot be varied to his disadvantage during his tenure^ 

/ A Judge of the High Court enjoys security of tenure. He can be 

removed from his office, like a Judge of the Supreme Court, only for 
proved misbehaviour or incapacity and only m the manner prescribed 

fn the constitution i.e.,ifboth the Houses of Parliament pass a reso¬ 
lution to this effect which is supported by a majority oftotal memb r- 
ship of each House and by not less than two-thnds majority rf s 

SHI:: 

Judaes on entering their office, have to take an oath bearing tru 
i if and alleLL to the Constitution of India and pledging to 

uphold the Constitution and the 'before miy 

after attaining retirement are debarred from pracusmg b ore ny 

Court except the Supreme Court and those High Courts of which y 

^em not the judges.; All these provisions seek to secure and safeguard 
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the independence of the High Courts, so that the Judges have no fear 
of any interference by the Executive and discharge their functions 
fearlessly and impartially. It may not be out of place to mention here 
that the power of appointment of the High Court Judges, which is 
^ested in the President, but in which the Executive has some say^ 
has been niii-uscd and at least some persons have been appointed as 
Judges of the High Courts on regional or caste considerations. This 
had clearly been slated in the Report of the Law Commission which 
made a sharp criticism of this unhealthy practice of making appoint¬ 
ments to such high judicial posts on considerations other Than merit 
and quaiifications.^If caste or communal factors are allowed to make 
any serious inroads into the portals of our judiciary', it would be a sure 
step towards the digging of the grave of democracy in IndiaJ The Law 
Commission by voicing its concern in this regard has doile a signal 
service not only to the Judiciary,but also to the Constitution itself which 
the High Courts are pledged to uphold and the rights of the people 
which they are empowered to protect. 


j 

/The President may, after consultation with the Chief Justice of 
Ifnia, transfer a Judge from one High Court to another High Court, 

\\ hen the oliicc of Chief Justice of a High Court falls vacant or when 
a Cliief JUbtice is, for any reason, unable to perform the duties of 
liii olHcc, the President may appoint one of the other Judges of the 
High Court to pertorm tlie duties of the Chief Justice.N On account of 
aceuniLilatioii of arrears ol work or temporary incr-cdse in the business 
of a High Courl,(the President may appoint additional Judges of the 
Court for a period not exceeding two years.J) 

Jurisdiction of the High Court. The Constitution has not defined 
in a direct and detailed manner the jurisdiction of the High Court, as 
it lias done in the case ol the Supreme Court. The reason for this 
\\a> that at the time of the framing of the Constitution most of the 
High Courts had been functioning with well-defined jurisdictions. Thus, 
they lia\e the same jurisdiction which they had at the time of the 
i-.'niniericemeiu ol the ConNlituiion, and the position that they originally 
enj.>\ea was maintained after the inauguration of the Constitution. It 
was, ilicr,;lore. provided that the Higli Courts would continue to retain 
their existing i'jnsdiction subject only to the provisions of the Consli- 
luiioii and any law that in luiurc the appropriate legislature may 
make. In the past some of the High Courts had no original juris- 
dielion til matters concerning ‘revenue or its collection.’ This 
rc.triciion no longer applies to the exercise of such jurisdiction. The 
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Hiah Courts have also full powers to make rules to regulate the bussi- 
ness before them. 

The High Courts of Bombay. Calcutta and Madras have, as before, 
both original and appellate jurisdictions, while other High Courts have 
appellate jurisdiction only. The jurisdiction of the High Court extends 
to all civil and criminal matters, as also to matters connected with 
wills, bankruptcy, admirality and matrimonial cases. 


In addition to it the Constitution vests four more powers in the High 
Court. These are ; (i) the pOA'cr to issue writs for the enforcement of 
fundamental rights and for any other purpose ; r//V the power of 
superintendence over the subordinate Courts in the Slate, {Hi) tlic 
power to transfer cases to itself (rom the lower courts which iinolve the 
interpretation of the Constitution, and (iv) the power to appoint othcers 
and servants of the High Court. 


Formerly only the High Courts of Bombay, Calcutta and Madras 
could issue writs in the nature of habeas corpus, mandamus, prohibition, 
quo warranto, and certiorari. The other High Courts had the power 
to issue the writ of habeas corpus only. Under the Constitution now, 
all the High Courts have been vested with the power, throughout the 
territories in relation to which they exercise jurisdiction, to issue to any 
person or authority, including the Government, directions, orders or 
writs in the nature of habeas corpus, mandamus, prohibitum, quo 
warranto and certiorari. These writs can be issued for various purpo^es, 
and not merely for the purpose of enforcing the fund imcnlai rights. 
The scope of this power of the High Court has been well described in 
the following words by the Supreme Court in A.T.K. Kasuliar Vs. M.\. 
PoUi (A.I.R. 1956 Sc. 256) : 


‘•The jurisdiction under Article 226 is exercised by the High Court 
in order to protect and safeguard the rights of citizens and wlienever 
the High Osuit finds that any person within its tcrrilorics is guilty of 
doing an act which is not authorised by law or is vioIati\c of the 
fund .mental rights of the citizens, it exercises that jurisdiction m order 
to vindicate his riclits and redress his grievances and the only conditions 
of its e.xerciscof that jurisdiction are: (1) the power is to be 

exercised throughout the (erriiories in relation lo which it exercises 
jurisdiction, that is to say, the writs issued by the Court do not 
run beyond ih; territories subject to its jurisdiction ; (2) the 
person or authority to whom the High Court is empowered to 
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issue such writs must be within those territories which clearly implies 
that they must be amenable to its Jurisdiction either by residence or 
location within territories”. The High Court is empowered to issue 
writs whenever it finds that the subordinate Courts or any other 
authority or officer has acted without jurisdiction, or in excess of it, 
or has violated the principles of natural justice. 


The Supreme Court in Pratap Singh Vs. State of Panjab (A I R. 1964 
Sc. 72 at 83) has observed ; '‘The Constitution enshrines and guarantees 
the rule of law and Art. 226 is designed to ensure that each and every 
authority in the State, including the government, acts bonafide and 
within the limits of its power and we consider that when a Court is 
satisfied that there is an abuse or misuse of power and its jurisdiction 

is invoked, it is incumbent on the Court to offer justice to the 
individual.” 


As we know, the State has taken upon itself the task of implement¬ 
ing major economic and industrial projects and in the pursuit of this 
policy it is continuing to widen the field of its activity. It is regulating 
and controlling the economic life of the community at various vital 
points. There is a considerable increase in litigation between the 
citizens and the State and this jurisdiction of the High Court to issue 
writs pro\idi;s the individual quick relief and justice. 

Power of Superintendence over All the Courts. Every High Court 
has the power of superintendence over all C.uirts and tribunals, except 
a military court or tribunal, throughout the territories in relation to 
which It exercises jurisdiction. The High Court calls for returns from 
such courts, makes and issues general rules and prescribes forms for 
regulating the practice and proceedings of these subordinate Courts 
and aKo prescribes forms in which books, entries, and accounts are to 
be kept by the olTicers of such Courts. The High Court e.xercises 
this power to th.it the lower courts and tribunals while exercising 
the powers icMcd in them, do not exceed the limits of their authority 
;'i d perlorni their duties in a proper legal manner. 

Power of the High Court to transfer Certain Cases from the Lower 
fouTts. If the High Court is satisfied that a case which is pending 
Ivfnre a C ourt subordinate to it, involves a substaniijl question of law 
to ihe interpretation of ihe Constitution, the determination of which 
IS necessary for disposal of the case, it shall withdraw the case and may 
do either ol these two things : 
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(a) decide the case itself; or 

theri said question of law and return the case to 

in th r K T- withdrawn, directing it to decide the case 

. u judgement on the question of law. The said lower 

court shall be bound to dispose of the casern conformity with the 

judgement of the High Court. 


Power of Appointment of Officers etc. The Chief Justice of the 
^ourt IS empowered by the Constitution to appoint officers and 
ants o the Court. He is also authorised to regulate the conditions 
of the staff subject to any law made by the State Lcgislaiure 
in IS respect. It has. however, been provided that the Governor of 
the Slate may by rules require that while making the appointments of 
officers etc. of the Court, the Chief Justice may consult the Stale 
u ic Service Commission. The rules regarding salaries, allowances, 

approval of the Governor. The power of 

heChief Justice of the High Court to appoint officers and servants of 

the Court includes his power to dismiss any such officer and servant 

Jromthe service of the Court. All the administrative expenses of the 

igh Court, including all salaries, allowances and pensions of the 

officers and servants of the Court are charged upon the Consolidated 
Fund of the State. 


Extension of the Jurisdiction of the High Courts. The Union 
Parliament is vested with the power to extend by law the 
jurisdiction of a High Court to. or exclude the jurisdiction 
^ a High Court from any Union Territory. Some of the 
«igh Courts e,xercise jurisdiction in relation to Union Territories. The 
>-onsliiulion provides that the state legislature cannot make laws with 
fespect to this jurisdiction of the High Court. P.trliament is also 
empowered to establish Common High Courts for two or more States 
and a Union Territory. Assam and Nagaland have a Common High 
^ourt. The reorganised States of Punjab. Haryana and the Union 
errttory of Chandigarh have a Common High Court. But this common 
•ink isnosv being snapped and the Punjab and Haryana each will have 
separate High Court. The following table shows the High Courts in 
India their jurisdictions, and their headquarters, as also the number 
judges in each High Court. 
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HIGH COURTS 


Name 


Allahabad 
Andhra Pradesh 
Assam 

Bombay 

Calcutta 


Delhi 

Gujarat 

Jammu & Kashmir 
Kerala 


Madhya Pradesh 
Madras 
Mysore 
Orissa 
Patna 
Punjab 1 
and y 
Haryana J 
Rajasthan 


Territorial 

Jurisdiction 


Uttar Pradesh 
Andhra Pradesh 
Assam and Manipur 
and Nagaland 
Maharashtra 
West Bengal 
Andaman and 
Nicobar Islands 
Delhi 
Gujarat 

Jammu & Kashmir 
Kerala, Laccadive 
Minicoy and 
Amindive Islands 
Madhya Pradesh 
Madras 
Mysore 
Orissa 
Bihar 
Punjab 1 
and y 
Haryana J 
Rajasthan 


Seat of Court 


Allahabad 

Hyderabad 

Gauhati 

Bombay 

Calcutta 


Delhi 

Ahmedabad 

Srinagar 

Ernakulam 


Jabalpore 

Madras 

Bangalore 

Cuttack 

Patna 

Chandigarh 

Jodhpur 


Numbers- 
of Judges- 


33 

18 

3 

17 

24 


9 

9 

5 

11 


14 

12 

11 

4 

16 

12 


8 




As stated above, the High Court has the power of superinten¬ 
dence and control ever the subordinate Courts and tribunals and the 
Court reviews their decisions in civil, criminal or revenue matters as 
an appellate Court. The High Court as the protector of the fundamental 
rights of the citizens has come to play a pivotal role and persons 

adversely affected by the activivities of any of the authorities, turn to 
the High Court for justice and safeguarding of their lundamentai rights. 
With its field of activities ever widening the Executive is generally in a 
hurry to enact laws and there are instances when Acts have been passed 
which tend to encroach upon the liberty of the individual. In such 
a situation, the High Court provides the only ray of hope to the citizen 
and it must be said to the credit of the State High Courts that they 
have struck down a large number of statutes and executive or adminis¬ 
trative orderson the ground of iheirbeing ultra^viresoi the Constitution. 
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he High Courts have always given precedence to the writs filed by the 
mzens over other work, and have not shown even tne least hesiation to 
eclare as null and void, administrative actions which are contrary to 

truirflcri justice. The High Courts are 

uly functioning as the protecting-shields of democracy in India. 

conItt,fntT"*'%^”r- Constitution of India, unlike o.her 

court and has ?' the subordinate 

of the Executiv?*^ Th° ^ '""ke these courts independent 

01 the Executive. The constitutional provisions dealing with siibordi- 

ment of D ^ "'s' uPPoint- 

mtloL^ h" n? Subordinate Judges and their qualifications; 
( 2 ) to place the whole of the civil judiciary under the control of the 
High Court. 

Judges of the District Courts are appointed by the Governor in 
consultation with the High Court. The postings and promotions of the 
Distnct Judges are likewise, made by the Governor in consultation with 
the High purt, A person is eligible for appointment as a District 
Judge If he IS either an advocate of seven years' standing or is an 
Ollicer in the service of the Union or of the State, Appointments of 
persons other than District Judges to the State Judicial service is made 
by the Governor in accordance with the rules made by him in that 
behalf after consultation with the High Court and the State Public 
Service Commission. 

The control over District Courts and the Courts subordinate thereto 
IS vesle in the High Court. This control is exercised in mailers of 

posting, promotions, and the granting of leave to all persons belonging 
to the State Judicial Service. 

The structure and functions of the subordinate courts is, more or 

less, uniform throughout India, Every State, for purposes of judical 

adnimistratton is divided into a number of Districts, each under a 
District Judge, Under the Distnct Judge is a hierarchy of judical 

officers who exerc.se var>ing types of jurisdiction. The separation of 

the Judiciary from the Executive has been steadily elfectcd and in most 
partsof the country, theJudiciary has been separated from the Executive. 

I his reform m India was over-due and has now bee. broughl about 

would* ? '**' subordinate judiciary 

runertrog." -<1 ""P-iial 


CHAPTER XVII 


THE UNION TERRITORIES 

With the reorganisation of the States on linguistic basis, brought 
about in 1956, the Indian Union has come to comprise of two 
categories of units: (I) the‘States’, which are the primary constituent 
units of the Union and have constitutional relationship with the Centre 
on a federal basis; (2) the Union ‘Territories’ which for certain strategic 
and other considerations were not merged into the neighbouring Slates, 
and arc, therefore, centrally administered. Every Union Territory, except 
as other\\ise provided by Parliament by law, is administered by the 
President of India acting, to such extent as he thinks fit, through an 
administrator appointed by him with such designation as he may specify. 
The Governor of a Slate may be appointed as an administrator by the 
President of an adjoining Union Territory and the Governor shall 
exercise his functions as an administator independently of his Council 
of Ministers. The names of the Union Territories are as under : — 

1. Delhi 

2. H iniachal Pradesh 

3. Tripura 

4. Manipur 

5 Andaman and Nicobar Islands 

6. The Laccadixe. Minicoyand Aminidivi Islands 

7. Goa, Daman and Diu 

a. Dadra and Nagarhavcii 

9. Pondicherry 

U). North-East Frontier Agency 

11, Chandigarh 

Delhi, being the capital of the country, has been placed in a special 
category, under the direct administration of the Union Government. 
Laws that are needed for it are made by Parliament. For the 
manacement of its local affairs a Metropolitan Council has now been 
constituted. 

Himachal Pradesh, Manipur. Tripura, and North-East Frontier 
Accncy— known as NEFA — are situated on the borders of the country 
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and requirements of defence and security considerations were mainly 
responsible for making them Union Territories with restricted autonomy 
and greater centra! control. Pondicherry, Dadra and Nagar Haveli, and 
Goa, Daman and Diu were liberated from the French and Portuguese 
colonial rule and these were kept as separate entities to preserve their 
distinctive culture and to safeguard their special interests. As such, these 
were also granted the status of Union Territories. The constitutional 
set-up in these five Union Territories was laid down by the Fourteenth 
Amendment Act (Union Territories, Creation of Legislatures and 
Councils of Ministers Act., 1963). It provided for a Legislative 
Assembly of 40 members for Himachal Pardesh and of 30 members each 
for Manipur, Tripura, Goa, Daman and Diu, and Pondicherry. They 
have their Councils of Ministers, each headed by a Chief Minister. This 
new set-up came into force on July I, 1963. 

After the reorganisation of the Punjab on November !, 1966 all the 
hill areas of the Slate became part of the Union Territory of Himachal 
Pradesh, resulting in a sizeable increase in the area of this Union Terri¬ 
tory. The peopleof Himachal Pradesh are now demanding full statehood. 
Perhaps this demand would gain momentum and may ultimately be 
conceded. An opinion poll was held in January 1967—the first opinion 
poll ever to be held in this country—to ascertain the wishes of the 
people of Goa, Daman and Diu. There was a demand, on the one hand, 
for merging Goa in Maharashtra and Daman and Diu in Gujarat; on the 
other hand, some people wanted that these should continue to consiliutc 
a Union Territory. The verdict returned by the opinion poll has been 
in favour of the maintenance of Union Territory status for Goa, Daman 
and Diu. So there will be no change in the status of this Union 
Territory. 

Andaman and Nicobar Islands are in the Bay of Bengal, and 
Laccadive, Minicoy and Aminidivi Islands arc in the Arabian Sea. 
These are being administered directly by the Union Government. 

Chandigarh has become Union territory on November 1, 1966 after 
the reorganisation of Punjab and formation of the State of Haryana. 

As already pointed out, every Union Territory is administered by 
the President through an administrator appointed by him with such 
designation as he may specify. Delhi and Himachal Pradesh each has 
a Lieutenant-Governor and Chandigarh has a Chief Commissioner, and 
so is the case with other Union Territories. Parliament is, however, 
empowered to make any other provision by law for the administration 
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of the Union Territories- The President can appoint the Governor 
■of a State as the administrator of a neighbouring Union Territory. In 
such a case Governor is required to exercise his functions as an 
administrator independently of his Council of Ministers. The President is 
empowered to make regulations for the peace, progress and good 
government of the Union Territories of Andaman and Nicobar Islands, 
Laccadive, Minicoy and Aminidivi Islands. Parliament may constitute a 
High Court for any Union Territory, or may declare any existing court 
there, to be a High Court. Until this is done, the High Courts under 
whose jurisidiction the Union Territories had previously remained, will 
continue to exercise such jurisdiction in relation to those territories. 
Until recently the Punjab High Court had jurisdiction over the Union 
Territory of Delhi, but now Parliament has constituted a separate High 
Court for Delhi. 



CHAPTER XVItl 


RELATIONS BETWEEN THE UNION AND THE STATES 

The Constitution of India, in the words of its chief architect, Dr. 
B.R. Ambedkar, “establishes a dual polity with the Union at the 
Centre and the States at the periphery, each endowed with sovereign 
powers to be exercised in the field assigned to them respecli\ely by the 
Constitution. The Union is not a League of States, united in a loose 
relationship, nor are the States the agencies of the Union, deriving 
powers from it. Both the Union and the States are created by the 
Constitution ; both derive their respective authority from the Constitu¬ 
tion. The one is not subordinate to the other in its own field ; the 
authority of one is coordinate with that of the other”. 

1. Legislative Relations. 

Like all other federal constitutions, the Indian Constitution divides 
the legislative and executive authority between the Union and the States. 
Distribution of powers is basic to federal form of government, and this 
distribution in all federations is affected by the constitution itself, and 
this is exactly what the Indian Constitution has done. It is a 
different matter that while distributing powers between the Union 
and the Stales, the Constitution has assigned to the former a 
larger field for the operation of its legislative and executive authority 
than the latter. But the mere fact of the Union having been vested 
with more authority than the States does not constitute in any manner 
a negation of the federal principle. Criticism is often made that the 
Constitution of India suffers from overcentralisation. Sir K..C. Wheare 
described the Indian Constitution as ‘quasi-federaT. He stated that 
it “establishes a unitary state with subsidiary federal features railicr 
than a federal slate with subsidiary unitary features”. Some other 
critics regard that the Constitution is without the substance of federalism 
in it. Bui there are others who regard the Indian Constitution as a 
truly federal constitution. Dean Paul Applby opined that the State 
Oovernments in India have been vested with clTcctive and far too 
many powers and the position of the Union Government is quite weak. 
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This wide variation in the views expressed regarding the nature of the 
Indian Constitution results from differing ideas on federalism. To those 
who still believe that a federation is a form of loose union between 
some independent or autonomous states, coming together to serve a 

community of interest in certain matters, the idea of a strong federal 

government vested with numerous powers is wholly unacceptable. They 
tend to judge a constitution in the context of a set theoretical and 
text-book definition of the word federation. It is to be remembered that 
no political organisation can ever remain rigid and static. The federal 
concept has undergone a tremendous change since the framing of the U.S. 
Constitution m 1787. From an easily breakable and inefficient political 
system it became transformed into a well-knit, permanent and efficient 
form of government capable of delivering the goods. Still the U.S. 
model was not completely emulated in other countries which framed 
their constitutions on federal lines. Switzerland, Canada, Australia, 
South Africa, U.S.S.R., each is a federal polity but with ditferent 
characteristics. Even the U.S. constitution, responding to the new 
circumstances and situations has undergone a good deal of change and 
the federal government there has acquired new dimensions of power 
which perhaps the founding-fathers never intended it to have. So the 
federal principle now has been made use of in every part of the world 
and it has been appropriately moulded so as to suit the peculiar needs 
of the people who preferred to live under this kind of polity. In framing 
the Constitution of India, the Constitution-makers did likewise. A 
federal constitution was framed which was not divorced from the 
realities of the situation obtaining in the country, capable of 
providing a stable government at the Centre and in the Slates ; 
it vested the Central Government with all those powers which in 
the circumstances of the country were deemed essential to be 
placed in its hands, and granted to the States power and 
authority over a sufficient number of subjects of regional and local 
importance. The Indian Constitution divides the powers between the 
Union and the Stales and restrains and limits these governments to 
function within their own demarcated spheres of activities. Neither the 
Centre has been made completely dependent upon the Slates, nor are 
the Slates given the status of mere subordinate authorities acting at the 
behest of the Centre. We will not say that the authority of the one is 
co-equal with that of the other. It is not so and this has deliberately 
been done. But the fact of interdependence of the one on the other 
has well been woven into the entire texture of our constitutional system. 
This is the essence of federalism. In the light of this, the controversy 
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the federal nature of the Indian Constitution loses much of its 
significance, and can be regarded as an academic exercise in which the 
constitutional theorists generally indulge. 

The Constitution, following the Government of India Act. 1935, has 
enumerated legislative powers in three lists. These are known as the 
Union List, the State List and the Concurrent List. The Union List con¬ 
tains those subjects on which Parlianiet alone is entitled to legislate. 
The State Legislatures have authority to make laws on the subjects men¬ 
tioned in the State List; both Parliament and State Legislatures 
arc competent to enact legislative measures on the subjects mentioned 
in the Concurrent List. In the U.S. Constitution, the powers of the 
Federal Government have been enumerated and all the residuarv powers 
have been vested in the States. Thus in America, the position of the 
States is stronger visa-vis the Federal Government. The Canadian 
constitution contains two lists of legislative powers-one for the Centre 
and the other for the Provinces and the residuary powers arc given over 
to the Centre. The Central Government in Canada, therefore, is vested 
with more powers than the provincial governments. The Australian 
Constitution contains a Concurrent List, in addition to the Federal and 
State Lists, and the Indian Constitution makers following this model 
provided a similar list in the Constitution. 


The Union List consists of as many as 97 subjects and is the longest 
of the three lists. It includes such items as defence, armed forces, 

arms and ammunition, atomic energy, foreign affairs, treaties, war and 

peace, citizenship, extradition, railways, shipping, navigation, airways, 
posts and telegraphs, broadcasting and television, foreign trade, currency 
and carriage etc. etc. The subjects included in the Union List are those 
which are of common interest to all and regarding which uniformity of 
legislation throughout the country is needed. Parliament has the 
exclusive power to legislate on the subjects mentioned in the Union List. 


The State List consists of 66 subjects. These subjects aremostlyof 

local interest and the State Legislatures make laws on them which arc 
suited to the conditions obtaining in the Stales. On a subject 
enumerated in the State List diverse laws can be made by the Stales 
These subjects arc : public order, police, administration of Ju^'lice 
prisons, public health, education, local self-government, agriculiurc 
irrigation, animal husbandry, forests, and fisheries, etc. The State 
Legislatures have the exclusive power to make laws with regard to cverv 
subject mentioned in the State List. ^ 


The Concurrent List contains 47 subjects. On these subjects uni 
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formity of legislation throughout the country is desirable but is not 
considered to be essential. These subjects have been placed under 
the jurisdiction of both the Union and the Slates. The Concurrent 
subjects arc : marriage, divorce, transfer of property, other than agricul¬ 
tural land, detention of persons for reasons of State security, civil 
procedure, contempt of court, adulteration of food stuffs, drugs and 
poisons, trade unions, social security etc. etc. The Union Parliament 
and the State Legislatures are empowered to legislate on any subject 
mentioned in the Concurrent list. But if on a Concurrent subject, the 
Pariiamcnl makes a law, and a State Legislature also had enacted a 
legislation on the same subject, then in the case of conflict between the 
two, the law made by Parliament shall prevail over the law made by a 
State Legislature. There is, however, one exception to this provision. A 
law enacted by a State Legislature on a Concurrent subject, shall prevail 
over an earlier law of Parliament on the same subject, if the State Law 
is reserved and receives the President's assent. However, laws made by 
the Union Parliament on Concurrent subjects usually prevail over the 
State la\ss. 


After distributing the powers between the Union and the States, 
the Constitution vc.sts the residuary powers in the Union. In this 
regard it has followed the Canadian example. It is this provision of llie 
Consiituiion which vests the Union with greater powers and authority 
as compared to the Slates and provides to the critics an evidence to 
say ill n the constitutional pendulum has markedly swung away from 
federalism. The coiistiiuiion-makers were fully aware of the centrifugal 
and di\i^i\c forces present in the country : the lessons of history were 
also not forgotten and they rightly decided to take no risks in the 
matter I'f preserving the integrity and unity of the country. A u'cak 
Centre would have led to the dismemberment of the Union. 


'\'e lia\c jii<i stated that the Stales have the exclusive power to 
leci^laic on matters enumerated in the State List. But there arc three 
import.ini c.xceptions to this provision : 


1. IftheRaiya Sabha passes a resolution by two-thirds of its 
members present and voting, that it is necessary or expedient in the 
national iiiiercst lor Parliament to make laws with respect to any 
subject included in the Stale List, then Parliament will be empowered to 
make a law on that subject. This resolution of the Raj>a Sabha remains 
m force for a period of one year in the first instance, but if need bo. the 
same can be extended by another resolution to this elTect. This provision 
i>f the Constitution has been made use of on several occasions. In 1949, 
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1950 and 1951, on account of food scarcity, Rajya Sablia passed 
Resolutions authorising Parliament to make laws regarding food, cattle- 
fodder, raw cotton and raw jute. These subjects were later transfered 
to the Concurrent List by the Constitution Third Amendment Act, 1954. 

2. If the Legislatures of two or more States pass resolutions to the 
effect that it is desirable that Parliament should make a law reeulatin*^ 
any of the matters mentioned in the State List, then it shall be lawful 
for Parliament to make laws regulating that mallei. Such laws can be 
extended to other States when Legislatures of those States pass a 
resolution to that effect. This provision has also been frequently used. 
The Legislatures of Andhra Pradesh. Bombay and Madras passed resolu¬ 
tions authorising Parliament to enact legislation to control and regulate 
prize competitions. State Legislatures also authorised Pailiamcnt by 
passing such resolutions to make a law on Estate Duty on agricultural 
land which is a State Subiect. 

3. When a Proclamation of Emergency is in operation. Parlia¬ 
ment automatically becomes empowered to make laws on any subject 
included in the Slate List. Such laws made by Parliament remain in 
force during the period of Emergency and lapse six months after the 
withdrawal of the Proclamation of Emergency. Parliament is also \e>ied 
with the power to pass legislation on a slate subject to implemcni a 
treaty or decision made at an international conference. Further, a law 
made by a State Legislature for compulsory acquisition of property 
requires the assent of the President. Again, the Governor of a Slate is 
authorised to reserve a Bill passed by the State Legislature Un the 
consideration of the President. 

These provisions of the Constitution governing legislative relations 
between the Union and the Stales may, siiicily speaking, coiiiiitute a 
departure from the orthodox federal principles, but are pcrfecilv iti 
tune with the trend towards centralisation found in all federations to¬ 
day. However, all these provisions do not over-shadow the substantial 
number of powers vested in the States as per the State Li:^t and also their 
power to legislate on Concurrent subjects. All important items which 
ultimately affect the people like public health, education, local self- 

government, agriculture, fisheries, administration of justice arc within 

the jurisdiction of the Stales and they keenly guard their pow'crs with 
regard to those and other subjects which have been allotted to them by 
the Constitution. For example, opinions have been expressed in some 
responsible quarters for making Education a Concurrent subject, but the 
States have shown their strong antipathy to such views. All these 
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important powers which are vested in the States, make them sufficiently 
strong units of federal system and the Constitution has attempted a 
fair and balanced division of powers based on the realisation that a 
vast country like India cannot properly be administered from a single 
centre of authority. 

2. Administartivc Relations. 


The Constitution has made detailed provisions regarding administra* 
tivc relations between the Union and the States following the pattern 
set in the Government of India Act 1935. It has been provided that 
the executive power of every State is to be exercised in such a way as to 
ensure compliance with the laws made by Parliament. The Union 
is also empowered to give such directions to a State as may 
appear to the Government of India to be necessary for the purpose. 
Vesting of this power in file Union Government was felt necessary as 
without it. It would have been impossible to secure execution of the laws 
made by Parliament. The Constitution has gone a step further and 
laid down that no State can impede or prejudice the executive power of 
the Union in the State. In case any Union authority finds it 
diflicull to function in a State, the Union Government, under these 
provisions of the Constitution, have the power to issue directions to the 
concorned State Government to remove all impediments and make it 
smooth for the Union authorities to discharge their functions properly 
and clfeclively. 

The Union Government is empow'ered to issue directions to the 
States : (i) for the construction and maintenance of means of com¬ 
munications which are of national or military importance and fa) for 
the piotcction of railways within the State. In implementing the 
d rcciions of the Union, the State Governments may be required to 
incur extra cost. This is paid to the States by the Centre as provided 
b\ ihc Constitution. 

Tin; Conslitulion also empowers the Union Executive to entrust to 


.SkiIc Cii>\ >.rnnicnt or its officers certain execu.ive functions which belonji 


to ihc I nion. Siniilarl>. I'arliamcnt has the right to confer powers or 
impose diilics on State Officers through any of its laws. The Governor 
t'l a Siaic also Is empowered to confer on the Union officers certain 
e'-.ciMiNc puwcis belonging lo the Stales. Art. 25SA stales that the 
(.io\CTOi of a Slate may, with the consent of Government of India, 
cniru'l cither conditionally or unconditionally to that Government or 
to Its officers functions in relation to any matter to which the executive 
power of the Stale extends. 
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The Constitution has further laid down that full faith and credit 
shall be given throughout the territory of India to public acts, records 
and judicial proceedings of the Union and of every Slate. 1 he manner 
in which and the conditions under which these acts and records will be 
proved and their effect determined will be provided by law made by 
Parliament. 

An important provision is made in the Constitution to resolve the 
disputes with respect to the use or distribution of coniiol of the waters 
of any intcr-State river or river valley. It is the Union Parliament alone 
that can by law provide for the adjudication of any such dispute. 
Parliament by law can bar the Supreme Court or any other Court from 
exercising jurisdiction in respect to any such dispute. 

To secure smooth working of administrative machinery throughout 
the country and with a view to ensure proper coordination between the 
Union and the States or amongst the States themselves, the Constitu¬ 
tion vests the President with the power to appoint an Inter-State 
Council, whenever it appears to him that the public interest would be 
served by the establishment of a Council charged with the duly of— 

(a) enquiring into and advising upon disputes whicli may have 
arisen between Slates ; 

(b) investigating and discussing subjects in which some or all of 
the States, or the Union and one or more of the Stales, have a common 
interest ; or 

(c) making recommendations upon any such subject and. in parti¬ 
cular, recommendations for the better coordination of policy and action 
with respect to that subject. 

The President can not only constitute such a Council but has also 
the power to determine its organisation and procedure and to define 
the nature of its duties. 

Further, though each State enjoys administrative autonomy, the 
Constitution has provided for the establishment of common All-India 
Services—for the Union and the States, namely, the Indian 
Administrative Service and the Indian Police Service. These 
services have gone a long way to secure cohesion in the federal 
structure and have brought about greater coordination between 
the Union and the States and among the Slates them¬ 
selves. It is the Centre that is responsible for the recruitment, 
training and allotment of the personnel of these services, as also for 
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laying down the conditions of service for them. The All-India Services 

have been an important unifying factor in the country. The appointment 
of the Governor of a State by the President and his holding the 
office during the pleasure of the President makes him responsible to 
the President : the Gosernor is the agent, the representative of the 
Cenirc in the State and through him the Centre is able to keep its 
fingers on the pulse of events taking place in the State. 


e have already seen that when a Proclamation of Emergency is in 
force, the Union Government gets overriding powers of administrative 
control over the State Governments. It can direct the State Govern¬ 
ments as to the manner in which thev have to e.xercise their executive 
powers. During financial emergency, the Union Government can give 
directions to any State Government to observe such canons of financial 
propriety as may be specified by it. In such an emergency, directions 
m.iy be given by the Centre to the States to effect reduction in the 
salaries of the State officers, and to reserve financial bills for the 
considcratii'ii and assent of the President, after these have been passed 
by State Legislatures. In the case of a breakdown of the constitutional 
niacliiner) in a State, President's rule is established there and the 
Cjo\ ernor is entrusted with the power and responsibility of running 
the Slate admimStration. During an Emergency, the character of the 
Indian Constitution gets transformed ; its federal traits are almost over¬ 
shadowed : all the wires then run to the Union Capital, New Delhi. 


3. Financial Relations. 

The Constitution has made elaborate provisions with regard to the 
iclaiionsliip between the Union and the Slates in the financial field, 
and ihcrLhy it took positive steps to avoid the experience of unending 
coiitlicts between the federal and stale governments that are so 
common m sonicof the older federntions. The Indian Constitution 
makes an inno\ation in providing a machinery for the proper and 
smooth relationship between the Union and the Stales in this very 
complicated sphere. It has also borrowed the device used in the 
GoNcrnmcni of India Act 1935, and has allocated every possible source 
I'l revenue either to the Union or the Stales. But this allocation is a 
bro.id aiicmpl to distribule (he revenue resources between the Union 
and the Suites. The contribution that the Constitution has made is the 
establishment of a f inance Commission for the purpose of working 
out a del.liled allocation of certain sources of revenue between the 
Union Government and the Stale Governments. The President of 
India h is been ompow'ered to set up a Finance Commission on the 
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expiry of every fifth year. This CDmmission is an autonomous, non- 
political expert body, consisting of a Chainniii and four other members 
appointed by the President. The principal duly of the Conmis^ion is 
to make recommendations to the President as to — 

(a) the distribution between the Union and the States of the 
net proceeds of taxes to be divided between them and the allocalion 
between the States of the respective shares of such proceeds ; 

(b) the principles which should govern the grants-in-aid of the 
revenues of the States out of the Consolidated Fund of India ; 

(c) any other matter referred to the Commission by the President 
in the interests of sound finance. 

The recommedations made by the Finance Commission together 
with an explanatory memorandum as to the action taken on the recom¬ 
mendations is laid before each House of Parliament. By providing for 
the establishment of a Finance Commission and making it an 
autonomous expert body, the Constitution has placed the financial 
relations between the Union and the States outside the pale of political 
pressure and influence and this arrangement has proved to be highly 
satisfactory from every point of view. 

4. Judicial Relations. 

Unlike other federations, India has a single heirarchical judicial 
system with the Supreme Court at the apex. It has elTcctive power to 
supervise and control the functioning of the entire judiciary in the 
country, The writ of the Supreme Court in all constitutional, civil and 
criminal cases runs throughout the length and breadtii of India. 
Immediately below the Supreme Court, there arc High Courts in the 
Stales vested with important judicial powers. The Judges ot the 
Supreme Court and the Slate High Courts arc appointed by the 
President and can only be removed from ollke for proved misbehaviour 
or incapacity by the President on an address presented to him by both 
Houses of Parliament in the manner prescribed in the Constitution. 
The appointments of the District Judges arc made by the Slate Govern¬ 
ment in consultation with the High Court. Thus, we sec that there is no 
dual judiciary in India, even though the country has a federal sci-up. 
The Supreme Court and the High Courts and below them the lower 
courts form one single integrated judiciary having jurisdiction and 
providing remedies in all cases, constitutional, civil or criminal. 
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5. PlaoniDg. 

Apart from what has been provided in the Constitution regarding 
the Union-State relationship, certain other factors have been responsible 
for producing far-reaching effects on the relations between the Union 
and the States. The country has launched a programme of planned 
economic development. The Five-Year Plans are finally prepared by a 
central body called the Planning Commission, which was constituted 
under a resolution of the Union Cabinet. The Planning Commission 
provides direction to all the developmental activities that are 
undet taken in the implementation of the Five-Year Plans. The State 
Governments prepare their own plan-projects and forward these to the 
Planning Commission for being incorporated in the National Plan. 
The State plans are pruned in the light of the availability of the 
financial resources. The Planning Commission has the last word in the 
sphere of planning and for the last sixteen or seventeen years, the 
economic de\elopment of the country has proceeded under its guidance, 
supervision and control and this will continue for many more years to 
come. As the resources of the States are meagre, the huge power, 
irrigation, agricultural and industrial projects have been undertaken 
and developments in the field of education and health elTected, with 
the Union Government sharing the major burden of expenditure. This 
naturally lias had the effect of increasing the power of the Union and 
making the States more and more dependent on the latter. Still, it 
will be wrong to say that Indian constitutional set-up has ceased to be 
federal. It has been and continues to be a dual polity for all intents and 
furpONCs. 



CHAPTER XIX 


MISCELLANEOUS PROVISIONS 

1. The Comptroller and Auditor-General of India. 

We have already seen that it is Parliament that votes the denvinds 
for grant and authorises the Union Government to raise the necessaiy 
revenues by levying and collecting taxes and spending tlie sums 
sanctioned on approved projects and purposes. But if Pariianiwnt w^.re 
merely to vote the finances for the Government and keep no check on 
how the moneys sanctioned by it have been spent, then its power to 
control and hold the Executive responsible would be reduced to 
nothingness. The responsibility of the Executive to the Legislature 
becomes real, elTective and meaningful only when the latter has the 
power and competence to scrutinise the activities of tlte lormer. 
Parliament must be in a position and should have the means at its 
disposal to make the Executive feel that the authority vested in it 
■cannot be misused and the huge public moneys placed at its disposal 
arc meant to be spent only for public purposes and that too in 
a prudent and wise manner. It is easier for Parliament to secure 
administrative accountability, but composed as it is mostly of 
laymen, it cannot by itself secure financial accountability. Scrutiny 
of accounts and the job of assessing the soundness and propriety 
•or otherwise of the financial transactions of the Government is a 
specialised task and in order to exercise proper check in this sphere, 
Parliament needs the aid and assistance of a suitable expert with whose 
"help it could properly scrutinise the financial dealings of the administ¬ 
ration and ensure that public money is properly expended. This expert 
is the Comptroller and Auditor-General, who through his independent 
report and advice enables Parliament to fulfil its important task of 
keeping the Governmsnt well within its control in financial matters. 
The importance of the task performed by him can well be imagined 
by the fact that the Comptroller and Auditor-General is one of the few 
•officers of the Constitution. 

The office of the Comptroller and Auditor-General is, however, 
not new and there is nothing original in the provisions of the Constitu- 
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tion dealing with this office. It was more than a century ago —in 1860— 
that the office of Auditor-General to the Government of India was 
created and in a few years his position as the final audit aulhotity in 
the country was established. In subsequent years attempts to 
reorganise and rationalise the accounts establishments were made and 
important chances were effected. It is not necessary here to detail all 
the steps that were taken from ti iie to lime in the later part ot the 
nineteeth century and the first decade or so of the twentieth century, 
to organise the Audit Dcpartemenl of the Government on proper and 
sound lines. It is sufficient for our purposes to state that in India it 
was in the \ear I919 that statutory recognition was given to the office 
of the Auditor-General, when the constitutional reforms, under the 
Government of India Act I9I9. were introduced. The Auditor-General 
was made independent of the Government of India and was appointed 
bv the Sccretarv of State and held the ofticc as the administrative head 
of the Indian Audit-Department during the pleasure of His Majesty, 
Tlie Auditor-General was required to conduct the audit and submit 
his reports to the Secretary of State dealing with the total expenditure 
in India each year, through the Governor-General, with such comments 
of a general nature as he thought appropriate to make. 


The Government of India Act 1935 in a substantial manner increas¬ 
ed the independence of the Auditor-General, flis appointment was- 
made and conditions of service were determined by His Majest}’. His 
salary, allowances and pensions were charged on the revenues of the 
Federation. He could be removed from office only in the same 
manner and on similar grounds as a Judge of the Federal Court. In 
order to make him independeiu of the Executive in the exercise ol his 
duties, he was made ineligible to hold any office after letiicment. The 
Auditor-General was required to submit his audit reports relating to 
the Federation and Provinces not merely to the Secretary ot State but 
also to the Federal and Provincial Legislatures. He continued to be 
Nested w ith the dual responsibilities of accounting and audit. 


The Constitution redesignated the Auditor-General as Comptroller 
and Auditor-General, and realising the importance of his functions, 
made him fully independent of the Executive so that he could discharge 
his duties efficiently and fcarlesdy. He has been recognised as the 
guardian of public pur>e. the dignitary who upholds the authority of 
Parliament in the financial and economic administration of the country. 

'( he Comptroller and Auditor-General appointed by the President 
bv warrant under his hand and seal, and is administered an oath of 
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office similar to that administered to the Chief Justice of India. He 
holds office for a period of six years without any age restriction>, draws 
the same salary as a Judge of the Supreme Court and is cniitlcd to a 
special rate of pension. He can be removed from his office only in the 
same manner and on the same grounds as a judge of the Supreme 
Court. His salary and allowances and pensions are charged on ilte 
Consolidated Fund of India. These provisions secure his independence 

and place him beyond the pale of the influence and interference of the 
Government. 

Functions and Powers. 

Tile Comptroller and Auditor-General of India hcuds (he Indian 
Audit and Accounts Department and has under him. (he Accountant- 
General. Central Revenues, and an Accountant-General m each State, 
responsible for maintaining the accounts of (he I’nion and the State 
Governments. The Indian Audit and Accounts Department compiles 
the accounts of the various departments excent the Railways and 
Defence. These accounts are also audited by this Department. Thus, 
we see that the statutory powers and duties of the Comptroller and 

Auditor-General cover both the accounting and the audit of all the 
financial transactions of the Union and the Stales. In the matter of 
accounting, his duties are well-known and “conform to the traditional 

functions of an accountant”. He prescribes the form in which the 

accounts of the Union and the Slates are to be maintained, with the 

approval of the President. 


He audits the govcrnmmt’s expenditure and in this vital matter his 
authority and functions arc quite wide and comprehensive. He is not 
merely concerned to find that every c<pcnditurc incurred by the 
Government is covered by a sanction of the appropriate authority and 
IS in accordance with the grants made by Parliament, but he can take 
note of the impropriety of any executive action. Ashok Chanda has 
said: “He is free to b:ing to the notice of Parliament the impropriety 
ol any executive action, even when its legality is not in question’'. It 
has further been observed : “The accountability of the Fxecutivc to 
Parliimjrit in a democratic form of government is absolute. This 
accountability in the field of financial administration is secured throush 
the reports of the Comptroller and Auditor-General, who is ri-TiUy 
described as‘the guide, philosopher and friend’ of the Parliamentary 
Committee on Public Accounts*”. His functions are not limited to the 
point of ensuring that government expenditures have not exceeded the 


•Ashoka Chanda : Indian Administration Chapter IV p. 246. 
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appropriations mads by Parliament and that these conform to the rules * 
he has the authority to audit the accounts of the various departments 
with a view to satisfy himself, on behalf of Parliament, that public 
moneys ha\'c been spent with due and proper “wisdom, faithfulness 
and economy". Ashok Chanda has stated : "These words are compre- 
liensive in their scope and have led to a broader and newer approach, 
to a greater attention to efficiency and to the development of a dis¬ 
cretionary audit directed towards discovering waste, and matters beyond 
aecounting, which, though intra vireSy are apparently unwise or 
extravagant." 

The Comptroller and Auditor-General is responsible for upholding 
the Constitution and the law in tlie sphere of financial administration. 
He can. therefore, disallow any expenditure which in his opinion 
violates the Constitution or is against the laws. His other major 
respotT-ibiliiy is to examine the sanctions given by competent authorities 
with a vie\\ to satisfy himself that these are proper and are accirded 
for the purpo'ic.s for wliich these were made by Parliament or the 
Legislatures the States. He is. as such, competent to comment on 
the proprieiv of the sanctions and expenditure. He is the protector of 
the public interest in ilic field of financial administration. The fear of 
hi^ search-light constantly haunts the public othcials and it is this that 
makes them to be cautious in according sanctions and incurring ex* 
pendilures. He not only checks the ‘overllow’ from the‘reservoir’but also 

makes it his jv'b to sec that whatever has been drawn is legally drawn 

and has gone for the proper accomplishment ol the sanctioned purposes. 
It has rightly been stated : “His role is to maintain the dignity, 
independence, detachment of outlook and learlcssness necessary for a 
fair, impartial and dispassionate assessment of the actions of the 
c\eculi\e in the financial field. The Constitution has, therelore, made 
It virtually impossible to remove him from his office 

The reports of the Comptroller and Auditor-General are laid before 
Parliament and these are examined by the Public Accounts Committee. 
The purpose of this examination is to ensure the accountability of the 
Government to Parliament regarding its activities in the financial field. 
It is the report of the Comptroller and Auditor-General which furnishes 
the necessary material to the Public Accounts Committee to function. 
This report is taken up by the Committee, ministry wise and the Secret¬ 
aries of the Departments concerned are called to appear as witnesses to 
clarify and explain the observations of audit so as to enable the 

•Ashok Chanda : Op. cit. p. 247. 
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Committee to come to final conclusions and make its recommendations. 
Before the Public Accounts Committe meets to examine the audit 
report of a particular ministry, the Comptroller and Auditor-General 
discusses it with the members and points out the specific portions of the 
report needing the Committee’s special attention and suggests the lines 
of inquiry and possible questions to be put to the official witnesses. 
When the Public Accounts Committee is in session, he assists it by 
clarifying points raised before it and providing any information sought 
by the Committee. His presence makes it impossible for the official 
witnesses to sidetrack the main issues involved ; he also comes to their 
aid if the Committee members put any unfair question to them imputing 
bad faith. It has been aptly observed by Ashok Chanda that his task is 
to develop and to bring about “a unity of purpose between Parliament, 
Administration and Audit to secure the most beneficial use of the 
country’s exiguous resources”. 

The office of the Comptroller and Auditor-General is one of great 
importance and value. Dr. Ambcdkar described him as probably the 
most important officer under the Constitution of India. 

2. The Attorney-General for India. 

The Constitution provides for an Attorney-General for India. The 
President has the power to appoint a person who is qualified to be 
appointed a Judge of the Supreme Court to be Attorney-General for 
India, it is the duty of the Attorney-General to give advice to the 
Government of India upon such legal mailers, and to perform such 
other duties of a legal character, as may from time to time be referred 
or assigned to him by the President, and to discharge the functions 
conferred upon him by or under the Constitution or any other law for 
the time being in force. 

The Attorney-General, in the performance of his duties has the 
right of audience in all Courts in the territory of India. He holds 
office during the pleasure of the President and receives Rs. 4000 -per 
month as remuneration ; in addition to the salary, he gels certain 
allowances. 

In England, the Atlorncv-General is a member of the British 
Cabinet. But in India the position is dinerciU. Tliere is a Minister of 
Law to deal with the legal affairs at governmental level. Mowescr, the 
Attorney-General for India has the privilege to address both Mouses 
of Parliament and enjoys the same privileges and immunities as the 
Members of Parliament. 
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3 The Public Service Commission. 

Prior 10 tl'.e framing of ihc Conslilution, India had a good deal of 
c.xpcriencc of ihc winking of ihe Public Service Commissions. The 
iiuioduciion of responsible goxernment in the country was the start¬ 
ing point for the institution of Public Service Commissions. The 
Government of India Act 1935 had provided for the cstablishement of 
Public Ser\ ice Commissions both at the Centre and in the Provinces. 
The present Conslilution has mostly incorporated the provisions of the 
1935 Act in this regard. 


The Constitution provides for a Public Service Commission for the 
Union and a Public Service Commis.«.ion for each State. The provision 
has also been made for a Joint Public Service Commission for two or 
more Status. But such a provision has now almost become a mere 
pious hope, perhaps never to be realised, for we arc witnessing the 
deepening of the separatist tendencies and intolerance of harmless 
common links. The provisions of tlicConslilution that tend to bring and 
bind us together are being completely ignored and even flouted by the 
politicians in the ovcr-/ea!ous pursuit of their narrow and local interests. 


The importance and need ol Public Service Commission cannot be 
underrated in a demaeraiie country, which guarantees equality of oppor¬ 
tunity to all its citi/'cns without any disenmination of race, religion, 
caste. se\, place of birth or any of them in matters of public emplovmenl. 
Political patronage and favouritism have long ceased to be the basis for 
selection to the public services. Qualifications, merit and talent have 
become the principal criteria for rccruilmeiU to the civil and other ser¬ 
vice'. An ellieient civil service needs to be protected from political and 
personal influcnecs and alTorded stability and security which is so \ ilal to 
Us successful functioning. Only under such conditions a civil service can 
disci',arge its duties in an impartial and cflicienl way and give shape and 
conienl to the policies of llie Government. The task of the civ ii Service 
is {o carry out the p dicy laid down by the Government for the time being 
111 olfice. Tile ellieicncy of the administration depends on the manner in 
which rccruilmuiil l<Miie civ il scrv ice is made. W here the principle of 
meul is ignored, an incflieieni. disorganised and frustrated civil service 
is the incN liable rcsuh : this gives rise to further malady-rampant 
corruption. It is to guard against such dangerous situations that most 
of the democratic countries h.ive set up Public Service Commiss’ons sO 
that appoint nents are lU't nuule i>n (he basis of patronace or influence, 
[iiid have taken steps to make these Commissions completely independ¬ 
ent of the Uxeculive In India, the Constitution has done likewise. 
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Composition of the Union Public Service Commission 

Art. 315 states that there shall be on Public Service Commission for 

the Union and a Public Service Commission for each State, h further 

provides that two or more States may have one Public Service 

Commission if a resolution is passed to this effect by the Legislatures of 

those groups of States. In such a case Parliament may by law pro\ide 

for the appointment of a Joint Public Service Commission to serve the 
needs of those Stales. 


The Chairman and members of the Union Public Ser\ ice Commission 
are appointed by the President. They hold office for a period of six 
years or until they attain the age of sixty-five years, whichever is 

earlier. It has been provided that nearly onedialf of the members of 

the Commission should be persons who have held office under the 
Government of India or under the Government ofa State. This pro\ision 
ensures the presence of men of administrative experience on the 
Commission. The Constitution does not fix the strength of the 
Union Public Service Commission ; it is left to be determined by the 
President. At present it consists of 8 members. A member on the 
expiry of his term of office is ineligible for re-appointment to that office 
The Chairman of the U.P.S.C. is not eligible foi appoinimcni to any 
office of profit under the Union or the Stale Governments. 

The Chairman or any other member of the Union Public Service 
Commission can be removed from his office by order of the Pre^idclU 
on the ground ol misbehaviour after the Supreme Court, on reference 
bang made lo it by the Pres,deni, has on inquiry reported that the 
Chairman or such other member, as the case may be, ought on uiv 
such ground to be removed. The President is also empowered to remove 
by order from oiiicc, the Chairman or any other member of the 
Commission, if the Chairman or such other member, as the case may be 

(o) is adjudged an insolvent ; 

(bj engages during his term of office in any paid employment 
outside the duties of his office ; ^ 

Or 

(cj is m the opinion of the President, unfit to continue in office by 
reason ol inlirmily of mind or body. 

The Chairman or any other member of the Commission shall he 

deemed guilty of misbehaviour and so removed from office if he 

becomes in any way interested or concerned in any contract or aereement 

made by or oa behalf of the Union or a State Government or 'pa - 
ates ID any way in the profits thereof. pariieip 
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Composition of the State Public Service Commissions. 

The Constiiution, as already pointed out. lays down that each State 
shall have a Public Service Commission and two or more Stales may 
have a Joint Public Service Commission to serve their needs. The 
procedure for selling up a Joint Commission has already beea 

explained. 

The Chainnan and members of a Stale Public Service Commission 
arc appointed by the Governor of the State, and those of a Joint 
Commission by the President of India. The appointment of a Chairman 
or a Member in these cases is for a period of six years or until he attains 
the age of sixty years whichever is earlier. A person holding the 
ofiicc of Chairman or Member of the Commission is not eligible for 
reappointment to the same olhee. A Member other than the Chairman 
of a Slate Public Service Commission is eligible for appointment as the 
Chairman or a Member of the Union Public Service Commission or as 
the Chairman of that or any other State Public Service Commission. 
The conditions of service of the members of the Slate Public Service 
Commissions and Joint Commissions are almost the same as those of 
the members of the Union Public Service Commission. It has been 
provided that conditions of service of a member of a State Public 
Service Commission and Joint Commission cannot be varied to his 
disadvantage after his appointment. The number of members on the 
State Commissions varies from State to Slate. 

Functions of the Public Service Commissions. 

The Union and the Slate Public Service Commissions perform the 
following functions ; 

1. They conduct examinations for appointments to the sendees of 
the Union and the Stales. 

2. T he Union Public Service Commission when requested by any 
two or more Slates to assist, in framing and operating schemes of joint 
recriiiimcnt for any services for which candidates possessing special 
qu;ilificau«Mis arc requiail. provides such assistance. 

3. The L'liion I’ubhc Service Commission or the Stale Public 
Service Commission, as the case may ho, i> consulted : 

on all matters relaiinc methods of recruitment to civil 
services and for civil posts ; 

fh) on the principles to be followed in making appointments to 
civil services and in making promotions and transfers from one service 


MISCELLANEOUS PROVISIONS 


193 


to another, and on the suitability of candidates for such appointments, 
promotions or transfers ; 

(c) on all disciplinary matters affecting a person serving under 
the Union or a Slate Government in a civil capacity ; 

(d) on any claim by or in respect of a person who is serving or 
has served under the Union or a State Government or under the crown 
in India or under the Government of an Indian State, in respect of any 
costs incurred by him in defending legal proceedings instituted against 
him in respect of acts done in the execution of his duty ; 

(e) on any claim for the award of a pension in respect of injuries 
sustained by a person while serving under the Union or a State Govern¬ 
ment etc. 

4. It is the duly of the Union Public Service Commission and of a 
State Public Service Commission to advise on any matter which the 
President or the Governor of the State, as the case may be, may refer 
to them. 

it is usually obligatory for the Government to consult the 
Commission in respect of ail matters stated above. However, the 
Constitution has empowered the President and the Governors to make 
regulations specifying the matters in which, either generally or in a 
particular matter, the Public Service Commissions may not be consulted. 
It has been provided that “it shall not be necessary for the President to 
consult the Commission in any case where he proposes to make an 
order of dismissal, removal or reduction in rank after being satisfied 
that such action is necessary in the interest of the security of the 
State.” 

Annual Report of the Public Service Commission. 

The Union Public Service Commission is required to submit to the 
President an annual report on the work done by the Commission. The 
report is placed before both the Houses of Parliament and is accompa¬ 
nied by a memoranaum that explains the actions taken by the Govern- 
inciu on the recommendations made by the Commission. Similarly, a 
Slate Public Service Commission submil’s a report annually to the 
Governor, which is placed before the State Legislature and is acconip- 
anted by an explanatory memorandum prepared by the Slate Goverti- 
menl. In the memorandum the Union Government or the State 
Government, as the case may be, has to assign reasons for not accept¬ 
ing or departing from the recommendations of the Commission. 
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The Union and State Public Service Commissions are advisory bodies. 
However their recommendations, though not binding on the Govern¬ 
ment, are in practice accepted in almost all cases. The number of cases 
where the Government ignores the advice of the Public Service 

Commission is very small. 


4. The Election Commission. 

The Cor.stiiution has made provision for an Election Commission to 
ariance for the free and fair conduct of the elections to Parliament 
ar,d to the Legislature of every State. This step ensures that the 
elections in the country would be held without any sort of interference 
by the Executive and that the right of the people to choose their 
Government in a free manner would be safeguarded. 


The Election Commission consists of the Chief Election Commission¬ 
er, and such number of other Election Commissioners, if any, as the 
President may from time to time fix. The appointment of the Chief 

Election Commissioner and other Election Commissioners is made by 

the President. He has also the power to appoint Regional Election 
Commissioners, if necessary. 


The Chief Election Commissioner cannot be removed from his office 
except in the like manner and on the like grounds as a Judge of the 
Supreme Court. An Election Commissioner cannot be removed from 
office save on the recommendations of the Chief Election Commissioner. 


Funitious. 

The Election Commission is vested with the function of superin¬ 
tendence, direction and control of the preparation of the electoral 
rolls for, anJ the conduct of all elections to Parliament and to 
the Legislature of every State and of elections to the offices of President 
and Vice-President. Till recently the Election Commission was also 
responsible for the appointment of election tribunals for the decision 
of election disputes. But now these election tribunals have been abolish¬ 
ed and the High Courts have been authorised to hear and decide 

election disputes directly. 

The work of the Election Commission is of great importance. The 
successful way, in which it has been able to organise the conduct of the 
gmeral elccTions, has helped to strengthen the roots of democracy in 
the countrv'. The electorate for the Third General Election consisted 
c'f about 210 million voters. For the Fourth General Election this 
ficure was 250 million and more voters. This is four to five times 
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the total population of countries like England. To make proper 
arrangements for the polling of millions of votes is no ordinary 
task, particularly when an overwhelming majority of the elec¬ 
torate is illiterate and backward. The peaceful and orderly polling, 
and the fair and free manner in which elections have been held in 
India, have gone a long way to build an international image of the 
country. The credit for this largely belongs to the Election CommiSMon. 
In order to enable this Commission to do its job in an impartial manner 
and to make it immune from any executive or political pressuies, the 
Constitution has provided that the Chief Election Commissioner shall 
not be removed from office except in the like manner and on like 
grounds as a Supreme Court Judge. The service conditions of the Chief 
Election Commissioner cannot be varied to his disadvantage after his 
appointment. These provisions enable the Election Commission to act 
in an independent manner, without fear or favour. 


CHAPTER XX 


amendment of the constitution 

A federal constitution is generally rigid as the process of amending 
it is complicated and cumbersome. Being the fundamental law of the 
land it cannot be changed by ordinary legislation and a special mode 
for amending it is prescribed. The American Constitution has 
laid down a difficult procedure for amendment, and the amending 
process of Australian Constitution is also complex. The rigidity 
of a federal constitution results from the nature of the polity 
itself. A federal legislature being the creation of the constitution, 
is subordinate to it and is vested with specified powers of legislation. 
As such, it is not made competent to amend the constitution in an 
ordinary manner and mode. A federal constiution not only limits the 
powers of the different organs of government but also divides power 
between the Centre and the federal units. For safeguarding this 

division of power, a federal constitution is made sufficiently rigid. 

However, the fast changing needs and circumstances of the modern times 
do not call for an excessive rigidity ; a constitution can work 

properly only when it keeps pace with speedily changing conditions in 

‘.ociciy The framers of the Indian Constitution drawing upon the 
experience of other constitutions and taking into account the demands- 
of the new age and the swift period of transition through which the 
country was passing, tried to provide an amending procedure which 
makes it possible for the Constiiuti^ to adapt itself to the changing 
conditions without much difficulty. (The mode of amendment that has 

been prescribed in the Indian Constitution is a combination of 
tlexibiliiy and ligitiity. The provisions of amendment make room for 
consiitutional changes in a smooth and easy manner. Some parts of 
llic Constitution arc open to amendment by Parliament by simple 
maiority. For amending other parts, a little difficult procedure has 
been laid down. It will not be wrong to state that the Indian 
Consnlution is more Hexible and clastic than most o!' the federal 
con^tiliiiions. As a matter of fact, it has only a semblance of rigidity. 
Ill a brief period of sceenteen }cars. it has been amended twenty-one 
times, almosl equalling the number of amendments that have so far 
been incorporated ill the I'.S. Constitution with a history of nearly 
one hundred and ninety years behind it. 
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For purposes of amendment, the articles of the Constitution can 
be divided into the following three categories : — 

1. Articles that can be amended by Parliament by simple majority 
e.g. provisions such as those which deal with the establishment or 
abolition of Legislative Councils in the States. 

2. Articles that require for amendment a majority of total 

membership in each House of Parliament and a majority of not less than 
two-thirds of the members present and voting in each House, e g-. 
Parts 111 and IV of the Constitution dealing with Fundamental Rights 
and the Directive Principles of State Policy. 

3. Articles that need for amendment a majority of total 

membership in each House of Parliament and a majority of not less 
than two-thirds of the members present and voting in each House ; 
in addition amendement to these Articles also need to be ratified by 
the Legislatures of not less than one-half of the States by resolutions to 
that effect passed by those Legislatures. These are Arts. 54 and 55 
dealing with the election of the Predsident; Arts. 73 and 162 dealing 
with the extent of the executive powers of the Union and the States 
respectively ; Art. 241 dealing with the High Courts in the States; 
Chapter IV of Part V and Chapter V of Part VI dealing with the Union 
Judiciary and the High Courts in the States respectively ; Chapter I 
of Part XI dealing with the legislative relations between the Union 
and the States ; any of the lists in the Seventh Schedule ; the representa¬ 
tion of the States in Parliament and provisions of Art. 368 itself 
dealing with the amendment provisions. 

The Supreme Court of India, in its famous judgement delivered on 
February 27, 1967 declared that from the date of this judgement. 
Parliament shall have no power to enact any amendment to the 
Constitution which abridges or abrogates the Fundamental Rights. The 
Court has emphasised two crucial points : 

(1) Art. 368 of the Constitution is a purely “procedural” provi^^ion ; 
the substantive provisions relating to constitutional amendment are 
scattered in Arts, 245, 246 and 248 relating to distribution of powers. 

(2) A “law” made under Art. 368 is a law for the purposes of 
Art. 13. 

Parliament, therefore, cannot enact “any law” alfecting adversely 
(he fundamental rights guaranteed in Part III. The Court has held 
the fundamental rights to be sacrosanct, inalienable, inviolable and 
transcendental. 

Examininng Art. 368 closely, the Supreme Court has held that this 
Article only lays down the procedure for amending the Constitution and 
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that the power to amend the Constitution has to be sought in the 
ordinary legislative power of Parliament under Arts. 245, 246 and 248,, 
with the result that a constitutional amendment is no better than an 
ordinary law and so must be subject to Art. 13(2). The Court came 
to the conclusion that the First, Fourth and Seventeenth Amendments, 
which validated laws that were violative of the Fundamental Rights, 
had infringed the injunction contained in Art. 13(2) and. therefore, were 
void and unenforceable. 

The Supreme Court, however, realised that these Amendments were 
enacted a number of years' ago and that the impugned laws have since 
been implemented by the State and if those Amendments were struck 
down now, a chaotic situation of law might result in the country. In 
order to avoid such a situation, the Supreme Court of India has adopted 
the American doctrine known as “prospective overruling.” So the 
Court has declared the law but restricted the scope of its declaration- 
It has preserved the past but has declared that there was need that the 
future should be protected from onslaughts on the freedom of the 
indi\idual. In brief, the Supreme Court held that the Constitution 
(17ih Amendment) Act 1964 is void in as much as it takes away or 
abridges the fundamental rights under Art 13(2) of the Constitution, 
but applying the doctrine of “prospective overruling” held that this 
judgement will have only prospective operation and, therefore, the 1st, 
4th, and 17th amendments will continue to be valid. 

.An amendment of the Constitution may be initiated only by the 
inlrodiiclion of a Bill for the purpose in either House of Parliament and 
when the Bill is passed in the manner described above, it is presented 
to the President for his assent and on obtaining his assent, the Constitu¬ 
tion Stands amended in accordance with the provisions of the amending 
Act. 

The mode of amendment of the Contitution clearly shows that it is 
a unique combination of flcvibiliiy and rigidity, with the former having 
an edge over the latter. Dr. Ambedkar correctly observed that “the 
(Constituent) Assembly has not only refrained from putting a seal of 
linaliiy and infallibility upon the Constitution as in Canada, or by 
making the amendment of the Constitution subject to the fulfilment 
of extraordinary terms and conditions as in America or Australia, but 
has provided a most facile procedure.” 

So far, twenty-one amendments have been incorporated in the 
Consiiiiition. These are as follows : 
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First Amendment 

The first amendment of the Constitution was made in 1951, barely 
a year after its commencement. The decisions of trie Supreme Court 
and some of the High Courts in the writ petitions for upholding the 
fundamental rights, particularly the right guaranteeing freedom of 
speech and expression created certain practical difficulties. As a result 
of these decisions and the construction put by the Courts on Art. 19 (1) 
it was felt necessary to amend this Article suitably. Similarly 
provisions of Arts 15(1) and 29(2) were challenged and upset by a 
State High Court. The provisions contained in Art. 31(2) and some 
other clauses of the Constitution were found inadequate to save the 
Zamindari Abolition Acts passed by some State Legislatures, This 
opportunity was also used to amend some other articles in a minor 
manner. The Articles that were amended in a major way were Arts. 
15 and 19 and Arts. 31A and 31B were inserted in the Constitution. 
As far as Art. 19 dealing with Freedom of Speech is concerned it was 
provided by the first amendment that the State could impose reasonable 
restrictions on the e.xercisc of this right in the interest of security 

of State ; (ii) friendly relations with foreign states ; (Hi) public order ; 
(iv) decency or morality or in relation to contempt of Court ; (v) 
defamation or incitement to an offence. The resirictions that may be 
imposed by law on this right were, of course, made justiciable. 

Second Amendment. 

By the second amendment Art. 81(1) of the Constitution was amened. 
Originally this Art. provided that in a parliamentary constituency 
there shall not be less than one member for every 750.000 of the 
population. It also provided that the maximum number of elected 
members to the Lok Sabha from the territorial constituencies in the 
States shall not exceed 500. The 1951 census figures registered a big 
rise in the population. Under the original provision of Art. 81(1), 
this rise in population could have led to an increase in the membership 
of the Lok Sabha. As this was not deemed to be feasible, by the 
Constitution (Second Amendment) Act 1952, the words “not less than 
one member for every 750,000 of the population” from Art. 8l(l) 
were deleted. 

Third Amendment. 

The Constitution (Third Amendment) Act 1954 brought about a 
change in the Seventh Schedule. In the Concurrent List, for entry 33, 
a new entry was substituted with a view to enlarge the powers of 
Parliament to make laws on matters relating to food stuffs, cattle 
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fodder, raw cotton and jute whose production and supply could be 
regulated in the public interest by the Union Government. 

Fourth Amendment. 

The fourth amendment to the Constitution was made in 1955. 
It effected Art. 31 and was necessitated by certain judgements of the 
Supreme Court. The construction put by the Court on Art. 31 made 
it difficult for implementing schemes for social justice and fair distri¬ 
bution of wealth. In order to remove this difficulty Art. 31 A and 
Art. 305 of the Constitution were amended. 

Fifth Amendment. 

The Constitution (Fifth Amendment) Act 1955 amended Art. 3 
and laid down a new procedure for ascertaining the views of State 
Legislatures regarding territorial or boundary changes affecting 
States. This amendment was introduced in order to facilitate the 
reorganisation of the States. 

S.xlh Amendment. 

The Constitution (Si.xth Amendment) Act 1956 empowered Parlia¬ 
ment to levy taxes on .sale or purchase of goods w'here such sale or 
purchase took place in the course of inter-state trade or commerce. 
A new entry 92 A was inserted in the Union List, the entry 54 in the 
State List was substituted by a new entry and Arts. 269 and 286 were 
amended to carry out the purpose. 

Seventh Amendment. 

The seventh amendment of the Constitution was also made in 1956. 
It gave effect to the reorganisaiion of States on linguistic basis. Art. 1 
of the Constitution was amended. The Seventh Amendment Act made 
man) consequential changes in many Articles of the Constitution which 
became necessary as a result of the reorganisation of the States. By 
this amendment the distinction between Part A, Part B and Part C 
States was abolished. All the States were placed on the same footing 
and came to enjoy similar status. Part C, and also Part D, States 
became Union Territories which came under the Central adminis¬ 
tration. 

Eighth Amendment. 

The Constitution originally provided for the reservation of seats for 
the Scheduled Castes and the Scheduled Tribes in the Lok Sabha and 
the Slate Assemblies for a period of ten years from the commencement 
of the Constitution. By the Constitution (Eighth Amendment) Act 
1959. this period was extended by another ten years. Similarly, the 
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period for the reservation of seats by nomination for the Anglo-Indian 
Community was extended. 

Ninth Amendment. 

In 1952, Pakistan raised a dispute regarding Berubari Union which 
formed part of the State of West Bengal. Pakistan asserted that 
Berubari Union had wrongly been included in India and claimed that 
it should form part of East Pakistan. Dispute about some other 
enclaves also came to the fore. The Prime Ministers of India and 
Pakistan met in September 1958 to settle these disputes which were 
a source of tension or conflict between the two countries. They reached 
an agreement which provided for the division of Berubari Union, half 
and half between India and Pakistan and an exchange of certain 
enclaves. As some doubt arose regarding the implementation of this 
agreement, the President of India referred the matter to the Supreme 
Court and sought its opinion on the point whether the implementation 
of the agreement necessitated an amendment of the Constitution. The 
Supreme Court opined that as the implementation of the agreement 
required that a part of the Indian territory was to be ceded to a 
foreign State, it could be done only by amending Art. 1 of the 
Constitution as laid down by Art. 368. Three more agreements were 
reached between India and Pakistan for the transfer of certain more 
territories in Assam, Punjab and Tripura to Pakistan. The Consti¬ 
tution (Ninth Amendment) Act 1960 amended the First Schedule by 

excluding these territories from India to the extent specified in the 
Schedule. 

Tenth Amendment. 

Dadra and Nagar Haveli were under Portuguese rule. These two 
enclaves declared their independence and decided to be made a part of 
India. The Constitution (Tenth Amendment) Act 1961. made Dadra 
and Nagar Haveli as a Union Territory and it was inserted in Part II 
of the First Schedule ; Art. 240 (1) was suitably amended authorising 
the President to make regulations for the peace, progress and good 
government of this Union Territory. 

Eleventh Amendment. 

The President of India is elected by an electoral College consisting 
of elected members of Parliament and the State Legislative As emblies. 
Due to climatic reasons, elections of all the membirs of Parliament are 
not completed at the same time, and some seats arc filled a little later 
on. In order to remove any doubt about the validity of the election 
of the President without filling in all vacancies in the Electoral College, 
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the Constitution (Eleventh Amendment) Act 1961, amended Art, 61 (1> 
and inserted a new clause in Art. 71 (4). It provided : “The election 
of a person as President or Vice-President shall not be called in 
question on the ground of the existence of any vacancy for whatever 
reason among the members of the electoral college electing him.” 

Twelfth Amendment. 

The Portueuese rule over Goa, Daman and Diu was brought to an 
end in December 1961. These territories became a part of India. 
The Constitution (Twelfth Amendment) Act 1962 made Goa, Daman 
and Diu as Union Territories and inserted these in the First Schedule 
and Art 240 (1) was suitably amended, vesting t!ie President with the 
power of making regulations for the peace, progress and good govern¬ 
ment of this Union Territory. 

Thirteenth Amendment. 

In 1962, Naga-Hills-Tuensang area became separated from Assam 
and a new State of Nagaland was formed. Nagaland became the 

sixteenth State of the Indian Union ; it was inserted in Part I of the 

First Schedule. By the Constitution (Thirteenth Amendment) Act 

1962, a provision was made by incorporating a new Art. 371 A in the 

Constitution that no Act of Parliament in respect of religious and 

social practices of the Nagas and their customary law etc. shall apply 

to Nagaland unless the Legislative Assembly of Nagaland so decides 
by passing a resolution to that effect. 

Fourteenth Amendment. 

India and France signed a treaty under which the French ceded the 
territories of Pondicherry. Karikal, Mahe, and Yaman and these 
became part of India. The Constitution (Fourteenth Amendment) Act 
196: made Pondicherry as a Union Territory and inserted it as item 9 

in Part II of the First Schedule and suitably amended Art. 240 (I) to 
empower the President to make regulati ms for the peace, progress and 
good government of this Union territory. By this amendement, the 
total representation of the Union Territories in the Lok Sabha was 
increased from 20 to 25. A new Article 239 A was added in 

the Constitution which empowered Parliament to provide by law for 
any of the Union Territories of Himachal Pradesh, Manipur, Tripura, 
Goa, Daman and Diu and Pondicherry, a Legislative Assembly-either 
wh.illy elected or partly elected and partly nominated ; it also made 
nrovision for the formation of Council of Ministers in any of these 
territories and specify its functions and powers. 
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Fifteenth Amendment. 


By the Constitution (Fifteenth Amendment) Act 1963, the retirement 
age of the Judges of the High Court was raised from 69 to 62 years. It 
was also provided that if any question arises as to the age of a Judge of 
the Supreme Court or of a High Court, the decision of the President 
or the Governor, as the case may be, shall be final. Provision was 
made for compensatory allowance to a judge of a High Court who is 
transferred to another High Court. The Supreme Court in several 
decisions held that as the seat of the Government of India is at New 
Delhi, it was only the Punjab High Court which had jurisdiction under 
Art. 226 with respect to the Central Government. This led to a good 
deal of hardships to the citizens of the other States of India ; in order 
to obviate such difficulties a new clause (lA) was added to Art. 226 
providing that the power to issue directions, orders, or writs to any 
Government, authority or person may also be exercised by any High 
Court exercising jurisdiction in territories where cause of action for the 
exercise of such jurisdietton arises notwithstanding that the scat of such 
Government etc. is not within these territories. 

Sixteenth Amendment. 


The re-organisation of the States on linguistic basis gave a definite 
fjlhp to the regional and disruptive forces in the country. The dragon 
oi disunity once again started lifting its ugly head. The D M.K. in 
Madras and the Left Communists posed threats to the imegriiy and 
unity of India. To meet this threat, it was felt that Art. 19 of the 
Constitution should be suitably amended to enable the Government 
to have adequate powers for the preservation and maintenance 
of the integrity and sovereignty of the country. The Constitution 

(Sixteenth Amendment) Act. 1963 amended clauses (2), (3) and (4) of 

^ rt.l9 and provided that the State was empowered to impose reasonable 
rcsinclions on the right of freedom of speech in the interest of 
sovereignty and integrity of India’. Arts, 84 and 173 were'also 
amended. The form of oaih prescribed in the Third Schedule was also 
amended and every candidate for membership of Parliament or Slate 
Legislature and every aspirant and incumbent of public olficc is now 

required to take an oath pledging himself to uphold the Constitution 

and to preserve the unity and integrity of India. 

Seventeenth Amendment. 

In Art. 31 A the term “estate” did not cover ryotwari Imrk c. 
Oiotwari lands were transferred from the Slate of Madras to 

The Kerala Agrarian Relations Act 1961 was made app^iX 


204 


INDIAN CONSTITUTION AND ADMINISTRATION 


lands. It was challenged and struck down both by the Kerala High 
Court and Supreme Court in its application to the ryotwari lands. 
Apprehending that p’ogress for equitable distribution of land in the 
country would be blocked and that the constitutionality of some other 
legislation made by the States may be challenged, it was felt necessary 
to amend Art. 3IA of the Constitution. The Constitution (Seventeenth 
Amendment) Act 19.^4 stated that the e.xpression ‘’estate” included land 
under a ryotwari settlement. Further, by this amendment 44 State Acts 
dealing with agrarian reforms were included in Ninth Schedule, thus 
affording them the protection of Art. 31 A. It also amended Art 31A 
and inserted a further proviso which states that if any law makes 
provisioit for acquiring any estate in which any land is held by a person 
under his personal cultivation, such law shall provide for payment of 
con.pensation at a rate which shall not be less than the market value 
of that land. 

Eighteenth .Amendment. 

A scctitm of the people in the Punjab agitated for reorganisation 
of the State on linguistic basis. Ultimately the Union Government 
conceded tilt*! demand. The Constitution (Eighteenth Amendment) 
Act 1966 hifurcalcd Punjab into two States-Punjab and Haryanna- 
and transferred the hill areas of the State to Him?chal Pradesh. This 
di\ision eainc into effect on November 1, 1965 and so Haryana became 
the stNenteeili Slate of the Indian Union. 

Nineteenth Amendment. 

By the Constitution (Nineteenth Amendment) Act. 1966, election 
tribunals ha\c been abolished. Now cases relating to disputes and 
irregularities committed during the elections can be filed before the High 

Court directly. 

lucntieth .Amendment 

The Supicme Court in one of its recent judgements declared the 
appointment of some District Judges in Uttar Pradesh as illegal. The 
Constitution (Twentieth Amendment) Act, 1966 sought to regularise the 
appointment ot those Di>triei Judges. 

Twenty-first Amendment. 

The Constitution(Twenty-first) Amendment Act.1966 includes Sindhi 
in the Eighth Schedule of the Consliiution. Thus. Sindhi becomes the 
fifleemh Indian language recognized by the Constitution. 


CHAPTER XXI 


THE ADMINISTRATIVE SERVICES 


1. Historical Background. Among other things, an oiganibcd and 
a well-knit Civil Service is a British contribution to the enrichment 
of life in this country. The idea of such a civil service originated with 
the East India Company. ‘‘The term ‘Civil Service’ was coined by it 
and applied to that part of the service of the East India Company 
carried on by the covenanted servants who did not belong to the Army 
and Navy”*. The structure and role of the Civil Ser\ice were mostly 

course of military and political developments in 
India, in the nineteeth century. Originally, the East India Company 
was purely a trading body. But it took advantage of the sordid 
political situation that then prevailed in India and acquired dominion 
over certain territories. With the appointment of the East India 
Company as the Diwans of the Moghul Emperor in Bengal, Bihar and 
Orissa,its trading character and functions assumed secondary importance. 
As the Company assumed administrative responsibilities, its ser\ants 
came to be invested gradually with administrative and judicial 
functions. Recruitment to the Civil Service was the responsibility of 
tho Company s Court of Directors. The candidates ofiering for the 
service were first appointed as writers and apprentices and were required 
to sign a bond, a covenant which detailed their conditions of service. 
They took an examination in Classics. Mathematics and History and 
after being trained in England were sent to India. From the day a 
member of the Civil Service arrived in India, he was given authority 

which anywhere else he could hardly have attained with sevcfal years 
of experience. 


The Charter Act of 1833 made the Company to wind up its 
commercial activities, and it became wholly an administrative body. 
From now onwards the patronage exercised by the Court of Directors 
in appointments to the Civil Service ended and recruitment was thrown 
open to the public. The Government of India Act 1858 transferred the 
possessions of the Company to the British Crown but the structure of 
the Civil Service was left more or less undisturbed as it was found to 
suit the purposes of the British rule in India. In fact it was the Civil 

•Ashok Chanda. Op. cit. Chapter 111 p. 93. 
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Service which became the real and effective government. It has rightly 
been observed : “At least from the time of Chandragupta Mourya, 
India has been governed by the Civil Services. During the British 
period it was as true of India, as it was of France befoielhe Rev^- 
lution, that Civil Services constituted the Government of the country. 
The Indian Statutory Commission, commonly known as the Simon 

Commission slated : “Of no country can it be said more truly than of 

India that ‘government is administration’. Ashok Chanda has aptly 
remarked : “It (the Indian Civil Service) was hardly an executive agency 
of government ; it was government itself.” 

The Indian Civil Service was invested with enormous powers and 

it cnjoicd great authority in the governanace of the country. Not only 
the Centrar and Provincial Departments were headed by I. C. S. 
oHicers, but they were also responsible for administering the 
Districts which constituted the basic unit of administration in 
India. It continued to maintain its premier position of authority till 
1947 , when with the dawn of independence the whole context of the 

functioning of administration changed. 

Apart from the Indian Civil Service, a number of other superior 
services properly graded were created during the British regime and 
entrusted with the task of discharging diverse functions. As reported 
by the Lee Commission in 1924, the following all-India services 

functioned in the country : — 

1. Indian Ci\il Service 

2. Indian Police Service 

3. Indian Forest Service 

4. Indian Service of Engineers 

5. Indian Education Service 

6. Indian Agriculture Service 

7. Indian Veterinary Service 

8. Indian Medical Service 

These ser\ices pro\idcd the manpower for the higher posts in the 
departments of Central as well as Provincial governments. There were 
corresponding services constituted on provincial level. Recruitment to 
nll-lndia services was made by the Secretary of State and the members 
of these sc. vices were directly under his control. No officer of an all- 
India service could be dismissed from his service by any other authority 
than the Secretary of State. These services though predominantly mann¬ 
ed by the British, were not their exclusive reserve and when the deman^ 

•Panikkar, K.M.- Problems of Public Administration in India Edited by 

Majumdar, B.B, p. 5. 



THE ADMINISTRATIVE SERVICES 


207 


for self-government was made, an increasing pressure was put on the 
■Government for the Indianisation of those services.The Lee Commission 
Jn Its report submitted in 1924 recommended abolition of certain all-Jndia 
services dealing with those departments which had been “transferred" 
to Indian hands. It also recommended the increasing Indianisation of 
these Services. 

The Government of India Act 1935 made further changes in the 
position of these services. It was fell that the control of the Secretary 
of State over the services would be inconsistent with the position of 
autonomy which the Provinces were granted under the 1935 Act. The 
result was that some more services were provincialised. At the time of 
transfer of power in 1947, recruitment was open only to two all India 
services, namely, the I.C.S. and the l.P.S. The Indian Civil Service was 
the highest and the most important of all the all-India services and it 
carried enormous prestige, power and authority. It was regarded as 
^‘the steel-frame of the structure of the Government." 

After the attainment of independence two new all-India Services 
were formed, namely, the Indian Administrative Service, and the 
Indian Police Service, which replaced the old I.C.S. and l.P.S The 
•departure of the British and Muslim officers created a big void in the 
services and the Central Government had to ili.nk in terms of 
making special efforts to fill this gap. By special recruitment and 
by promoting officers of the Provincial Civil Services to the ranks 
of the I.A.S. and the l.P.S , this gap in the higher ranks of the all India 
services was to a great extent filled. 

The Present Structure. 

The structure of the services, after independence, is more or 
less, the same as it was during the British days. The services continue 
to be classified into three major categories, viz : 

(i) all-India Services ; 

(ii) Central Services, and 

(Hi) Stale Services. 

The Constitution specifically provides lor the creation of two all- 
India services—the Indian Administrative Service, and the Indian Police 
Service. As already stated these have b^en formed as successor services 
to the I.C.S. and l.P.S. and have absorbed the remaining officers of 
these two old services in their respective cadres. The Constitution 
further empowers Parliament to create more of such all-India services if 
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it is deemed necessary or expedient in the national interest provided 
the Rajya Sabha passed a resolution to that effect supported by not 
less than two-thirds of the members present and voting. The Constitu^ 

ion also authorises Parliament to regulate by law the recruitment and 

conditions of service of persons appointed to these services. The Union 
Parliament passed the All-India Services Act in 1951. Since the 
inauguration of the Constitution, the following new all-India Services 

have been created : 

(a) Indian Service of Engineers; 

(b) Indian Forest Service ; and 

(c) Indian Medical and Health Service. 

Efforts are being made to constitute two more all—India Services^ 
viz. the Indian Education Service and the Indian Agriculture Service. 
Amongst all these services, the Indian Administrative Service, common¬ 
ly known as the I.A.S. offers better remuneration, status and prestige. 
1( IS this service that now wields enormous pow'ers and responsibilities, 
and is the direct descendant of the old I C.S. 

The Indian Administrative Service. 

The I.A.S. consists of “generalist administrators'* who are called 
upon to hold different posts involving a variety of duties and functions, 
such as maintenance of Jaw and order, revenue collection, develop¬ 
mental work, and regulation of trade, commerce and industry, and 
implementation of social welfare activities. Its officers are posted to 
every branch of general administration. They occupy high posts in 
the Union as well as State secretariats, head the district administration 
throughout the country, and are alio responsible for carrying out the 
major policy programmes of the Government in the sphere of economic 
development. The Indian Administrative Service is common to the 
Union as well as the States, though its ultimate control vests in the 
Union Government. The I.A.S. officers assigned to the States work 
under the immediate control of the State Governments and the latter 
iiie responsible for the payment of their salaries, allowances and 
pensions etc. But it is the Union Government that exercises disciplin¬ 
ary control over this and other all-india services. The I.A.S. officers 
as>iciKd to the States c.oi be deputed for service under the Union 

Go\ eriiment for a certain number of years. This flow ol the officers 

from the Stales to the I nion for a tenure of three or four or five years 
enables the latter to have first-hand knowledge of the problems and 
conditions in the Stales; similarly on return to their States, these 
officers are better equipped to understand the policies and programmes 
formulated by the Union Government. This arrangement works to 
the advantage of both the governments. It was emphasised that “the 
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rule o"' rotation of officers in the exiting all-India services between the 
Centre and the States should be more rigorously followed.” 

The all-India Service, and particularly the Indian Administrative 
Service well serve the needs of the Indian administrative system. On 
account of distributio i of power between the Centre and Stales ihe.e is 
a great need for securing cooperation and coordination between the two 
levels of government, and this is secured by the provision of common 
serv'ices. The Union and the States have their own cadre of officers but 
joint action between the two levels of government has been made possible 
by the creation of common all-India services These services attract 
the best possible talent available in the country, and when the States 
get their fixed quota of the officers belonging to the all-India services, 
necessary talent is placed at their disposal and they arc enabled to 
strengthen their services in a qualitative manner. As already pointed 
out, the flow of such officers from the Slates to the Union and back, 
works to the advantage of both governments. 


The all-India services possess a wider out-look and broader vision 
which transcends the narrow and parochial loyalties of State politicians. 
As the ultimate control over these services vests m ihe Central 
Government, the latter is in a position to elicit the loyalty of thes ' 
services. While discussing Union-State relationship we had an occasion 
to point out that the all-India services play an important part in 
strengthening the bonds of unity in India and constitute an effective 

internal threat to the country’s integrity. Ashok 
Chanda has stated; “The all-India composition of the services 
emphasizes the unity of India and encourages the development of a 
national point of view. Equally it ensures that the administration of 
every State has a leavening,of officers from outside whose vision and 
outlook are not circumscribed by a parochial horizon." 


There is no gam-saying the fact that the all-India services havc- 
tried to maintain old traditions of efficiency. The Indian Civil 
Service enjoyed a world-wide reputation for efficiency, and its successor 
service-the I.A.S. has also won considerable recognition for discharu- 
ing Its responsibilities in an efficient manner. The advantage of ill 
India services also lies in the attainment of a minimum uniform 
Standard m the administration of the country. 


The Constitution envisages the establishment of a welfare stat- in 
India. To attain this objective, the organisation of all-India services 
catering to the different helds of governmental activities assumes great 
importance. But in the attempts made by the Union Government io 
constitute some more all-India services like the Indian Education 
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Service and Indian Agriculture Service, the State Governmjnls 
have not cooperated, rather they have throttled such moves. 
The States persist in such an attitude for fear of losing control 
over matters which they regard of vital interest to themselves. But 
it is in the public interest as well as in the interest of the States 

from the point of view of better and efficient administration that some 
more all-India services should be constituted to undertake the important 
functions which affect the lives of the people intimately and which 
need looking after in a well-organised, economical and efficient way. 


Recruitment to Services. 

Recruitment to the all-India services is modelled on the U K. pattern 
and is made on the basis of a competitive examination conducted by 
the Union Public Service Commission and through promotion of officers 
from the State services to fill 25 per cent of the posts. The competitive 
examinations held by the Union Public Service Commission are open 
lo'-\\\ graduates of recognised universities. For certain services like 
the* Indian Administrative Service, the Indian Foreign Service, the 
Indian Police Service, the Indian Forest Service, the Indian Revenue 
Service the Indian Customs Service, and the Indian Audit and 
Accounts Service, the examination held is a combined one. The 
examination is arranged in two parts-written test and viva voce 
txamiiuiion : candidates who attain a maximum standard m the 
wriiion lest arc invited for interviews, RecruiimeiU to all the 
sLiperior SL r\iees is made through the medium of competitive examina¬ 
tion Those candidates who compete for the Indian Administrative 
Service and the Indian Foreign Service arc required to offer two 
aldaio lal subjects. The merit position attained by the candidates 
in ihe eomm.in list largely determines their allocation to the ditlerent 
Ser'.iees. ihoiigh some consideration is shown to the service preterence 

yiveii by them. 

Tiiosewho qualify in the written examination are required to 
annear before the I n oil Public Service Commission for persona ily 
test, i he personality test tends to a.ssess the man honsell. Us purpose 
is to find out whether an individual possesses eeriam essential trails 
and which are needed in a sucees-.lul admini'lrator. Intelketual 

abilities alone are not sutTieient for the purpose. The personality test 
reveals Die qualities that a eaiididale has developed. But too much 
of emphasis on the performanee of a person in the viva voce 
evamiii. tion is misplaced. Several critics have pointed out that it 
i-ordinarily not possible to judge the real worth, calibre and qualities 
fo a candidate in just 15 to 30 minutes’ time ; the performance in an 
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oral test, it is pointed out, depends on the social bacVground of a 
candidate and as such those belonging to the upper strata of society 
have a natural advantage over those who come from the poor and 
backward classes. More than this, it is not certain that a candidate's 
performance in an oral test is judged objectively. In England, persona] 
assessment is made on the basis of psychological and aptitude tests 
and apart from the written examination, those tests form the basis of 
recruitment to the Civil Service and the Foreign Service. Direct 
recruitment to the superior services of the younemen and women from 
the universities facilitates the task of moulding their minds and training 
them suitably for higher responsibilities in the services to which they 
are allotted. Fresh minds accept new directions and provide vitality 
and speed that are so necessary to the task of realising the objectives of 
a modern society. 

Training : Before the Independence, training to the members of the 
Indian Civil Service was imparted in England. The Civil Service 
probationers who were selected in India were attached to a British 
university for a period of two years ; in 1937 this period was reduced 
toone>ear. The training in England was followed by a period of 
training on the job in India. After the outbreak of the Second World 
War, when it was found to be quite difficult for the probationers to 
be sent to England, a Camp School was started in 1940 at Dehra Dun 
to provide the necessary training to the Indian Civil Service recruits. 
After the Independence, when the Indian Administrative Service was 
constituted, an 1. A. S. Training School was established at Delhi 
However, it was found to be inadequate for the requirements of 
the Indian Administrative and other Services. As sucli the 
National Academy of Administration was set up at Mussoorie. 
The Academy provides a common foundation course (I'r the 
I.A.S., I.F.S. I.P.S. and Central Services recruit'.. After iJiis 
course, the I.A. S. probationers continue to complete their training at 
tlic Academy, and recruits to other services proceed to gel their training 
in their own specialised institutions. The common foundation course 
at the Academy which lasts for live months consists ol Indian History, 
Indian Culture, the Con'titution of India, Public Administration, Law, 
Elementary Psychology and Hindi. After completing this live months' 
course, the probationers for services other than the I.A.S. leave for 
their respective training centres to receive specialised training in 
their fields The I.A.S. probationers continue to get their t ainiii«» 
at the Academy for a period of one year. The training programme 
includes visits to various institutions and projects of importance. 
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including Community Project areas. Training is also given in riding 
and use of fire-arms. At the end of a year’s training, the probationers 
are. required to appear in an examination conducted by the Union 
Public Service Commission. After qualifying in this examination, 
the l.A.S. probationers are sent out to the districts for further training. 
They are required to take two departmental examinations called 
Part I and Part II. Similar departmental schools have been set up 
for some of the other services also, but the syllabus is confined to 
departmental subjects. The I P.S. probationers are trained at the 
Central Training College, Mount Abu. They are trained in drill, 
handling of fire-arms etc. and study subjects like Criminology. They 
also appear in an examination co: ducted by the U.P.S.C. after 
completing a year’s training at Mount Abu. On qualifying this 
examination, they are given practical training on the job under 
the supervision and control of experienced officers. The I.P.S. 
probationers undergo a training programme spread over a period of 
three >ears. Similarly, the probationers for the Income Tax Service, 
the Indian Audit and Accounts Service and other Services receive 


specialised training. 

Discipline. The officers of the all-India services are ultimately 
under the control of the Union Government and the latter alone is 
empowered to dismiss, remove or compulsorily retire any otficcr 
belonging to any of these Services. The Union Government exercises 
ihi-> power in consultation with the Union Public Service Commission 

irrespective ol' the fact whether an officer is assigned to the Centre or 

to a State. Ashok Chanda is of the view that since the advent of 


indercndcncc. there has unfortunately been a deterioration in discipline 
in almost all ranks of the Civil Services. This is reacting adversely on 


the cfiicicney of administration. He has pointed out that a serious 
factor which has led to this situation "is the case with which Parlia- 
mcniary or ministerial intervention can be invoked to lighten, if not to 
waid olf altogcllter, any disciplinary action, and also to ventilate 
crievances—real or imaginary. Though such intervention is based, 
primarily, on misplaced compassion, it, nevertheless, undermines 
discipline." 


Another unfortunate situation that has developed in the sphere of 

our administration is the increasing reluctance on the part of the 

higher civil servants to do anything or to express their views frankly 
because of the fear that this may cause annoyance to their political 

masters. The civil servants, no doubt, are required to implement 

tlie policies formulated by the ministers but. in doing so, it is 

not expected of them to succumb to their pressures to ignore the 
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Jaws, rules and regulations in order to bestow favours on 
those who in one way or the other are near the ministers, for having 
obliged them in a certain manner. The civil servants are the servants 
of the Government’s policies and the laws, and these alone require 
their unstinted and sincere devotion and untiring efforts to be given 
effect to. The ‘task-oriented’ civil servants only can provide a clean 
and efficient administration to the people and constitute a formidable 
shield against all types of abuse of authority and corrupt practices. 
But the tribe of forth-right, independent, impartial and fearless civil 
servants is on the rapid decline. Efficiency and competence have come 
to be relegated to the background and this has considerably brought 
down the morale of the Civil Services, resulting in the deterioration 
in the standard and quality of administration almost everywhere and 
in every sphere of the country. 

It is a pity that we should have come to face such an unenviable 
situation at a time when the Civil Services have been called upon to 
undertake the great and historic task of raising the super-structure of 
a social welfare state in India, A big effort is under way to bring 
about economic development of the country and to end poverty and 
backwardness. The State is engaged in the implementation of various 
social programmes in the fields of education, public health and the 
like. At such a crucial time in her history, what the country needs is 
a clean and efficient administration possessing breadth of vision, 
enthused with the spirit of reconstructing and transforming an old 
order into a new one. But what we see is a sorry spectacle of decline 
in the standard of administration. The tendency to do only that 
much part of the work which enables one to keep his job secure is 
also on the increase. The responsibility for this lies both with the 
over-zealous ministers and self-ccntrcd civil servants. There is an 
urgent need to strike a proper balance of understanding, faith, confi¬ 
dence and loyalty on both sides in order to rc-build the morale of 
the Civil Services and make them live to the old and high traditions of 
efficiency and competence, honesty and integrity. 



CHAPTER XXII 

DISTRICT ADMINISTRATION IN INDIA 

“Every inch of soil of India forms part of a ‘district' and th& 
activities of the district administration cover a wide range and touch 
the lives of millions of people at many points. Its efficiency and 
integrity are, therefore, of vital importance, Independence and the 
introduction of socio-economic development plans have introduced a 
radical change in the fundamental aims of the district administration. 
There is no mention in the Constitution—and there was no need at 
all for any such mention—of district as a unit of administration. It is 
largely for administrative pu'-poses that every State is divided into a 
number of districts. It has been well said : “A district is a sufficiently 
large territory with an over-all unity, governed by common historical, 
gcograrhicnl, social and economic conditions.” The district in India 
is the most important and basic unit of administration. Historically, 
its origin as a unit of administration goes back to the Mughal period, 
and even beyond, but it was Lord Cornwallis who formaly established 
the district as unit of administration. The idea was “to bring within 
tlic pursiew of one responsible official the sum-total of State authority, 
Slate activity, and go\crnment responsibility ; and at the same time to- 
pro' idc for the inhabitants of the area an immediate point of reference, 
a point readily accessible, not too specialised, and able to attend to 
as large a range as possible of problems that might arise.”* It has 
rightly been observed : “A district has proved a good unit of adminis¬ 
tration. It has proved a practical unit. It has stood the test of 
lime.”** U will perhaps be correct to say that after the Independence, 
the imporiance of district as a unit of administration has increased 
manifold. Prior to 1^47, the district was. more or less, a unit of 
re\enuc and law ard order administration. After 1947 it has become, 
in addition, a unit of developmental administration, a unit of socio¬ 
economic change in the country. It uas observed in the First Five- 
■^'ear Plan : “The District is still the most important single unit of 
administration. As before, the maintenance of law and order and 
tlic collcciion of rcNcnuc remain the district officer's primary duties, 

•KhcraS.S. District AUminisiralicn m India. P. 2 . 

•'IhiJ. P. 3. 
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Recent developments have, however, altered his position and emphasis¬ 
ed the need for giving an altogether fresh orientation to district 
administration. The maintenance of law and order must always be 
an important obligation, but increasingly district administration derives 
its significance from its role in developing the resources and raising 
the standard of living of the people of the district.” Thus, we find 
that to-day when the government is engaged in the task of planned 
economic development of the country, the primary and major emphasis 
in district administration is on the implementation of development 
programmes in close cooperation and with the active support of the 
people. 


Having understood that the district administration in India has 
undergone a radical change in its nature since the attainment of the 
Independence, we now try to state precisely as to what is meant by 
district administration. Our idea of a district is that it is headed by a 
district officer, who with the assistance of a host of other officers and 
staff, together with the police under a superintendent of police is 
concerned primarily with the maintenance of law and order, adminis¬ 
tration of justice, assesement and collection of land revenue and the 
maintenance of the land records, and who exercises general supervision 
and control over departments like Public Health, Education, 
Agriculture and Public works etc. But district administration is in 
actuality and in the changed circumstances of a developing economy, 
something much more than this. It includes all the agencies ol 
government established in the district and such local scif-governing 
institutions as the municipalities, zila parishads, panchayat samitis and 
panchayats. S.S. Khera has defined district administralion “us the 
total function of Government in the district.” It has also been slated 
that in practice “the district administralion means the management 
of the task of government so far as it lies within an area declared by 
law as a District.” It deals with the organisation and management of 
public affairs of wide range like revenue, magisterial, judicial, eiccutivc, 
developmental and welfare work. 


Functions of District Administration. Firstly, the district administr¬ 
ation is concerned with the maintenance of law and order and 
preservation of peace in every part of the district. This is its primary 
and foremost function. The smooth and proper performance of all 
other functions depends on the maintenance of peace in the district. 
Secondly, the district administration seeks to ensure the prevalence of 
the rule of law and endeavours to maintain conditions so that justice 
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is meted out to the people. The machinery for punishment in case of 
violation of law and administration of civil and criminal justice 
is provided for in the district. Thirdly, the district administration 
is responsible for the assessment and collection of land revenue and 
various other kinds of taxes and excise duties etc. It is also concerned 
with land acquisition, land management, land records, land reforms, 
mangement of estates under llic court of wards and consolidation of 
holdings. S.S. Khera has observed that the district administration 
•‘is responsible for ensuring that the land, which is the major resource of 
the people, is properly administered. It must see that rights in land are 
held and enjoyed and passed from one party to another within the 
jurisdiction of the law, and in an orderly way. It is part of this function 
to ensure the proper maintenance of the land reco ds.” Fourthly, the 
district administration is responsible for the exercise of various 
regulatory and control functions. The Government have assumed 
powers to regulate the economic activities of the community and to 
ensure proper supply of essential commodities to the people. 
Implcmcnialion of food rationing, regulation of movements of 
comnusdities, purchasing and arranging of proper distribution of 
agriculture produce, preventing adulteration of fo'd stutTs and checking 
sale of spurious drugs, all these and more are the vital concern of the 
district adniinislralion to-day. Fifthly, the district administration is 
mainly responsible for taking necessary and immediate action to meet 
unforeseen natural calamities like drouglil, flood, earthquake and 


epidemic etc. Such calamities have frequently been descending on some 
pans of the country and the burden to meet the situation arising from 
liicse has always fallen on the district authorities. Klicra has well 
said: "It is this kind of crisis that has produced some of the main 
challeiices to the district administration—it is a test of good district 
administration as to how quickly and etTectivcly the whole district 
administration comprising of all its various ramitications, can be 
orcamscd and harnessed to the aid of the people.” Sixthly, in the 
conduct of general elections to Parliament and the Stale Legislative 
Assembly, the district administration is called upon to play an 
important part. When the general elections are held at the end of 
every hve years the administrative machinery of the district is fully 
geared into action, and it is made mainly responsible for making all 
arfanccnients for the proper and peaceful conduct of the elections. Last 
but not the least, it is the responsibility of the district administration to 
give tlTccl to the developmental programmes which aim at the positive 
progress and welfare of the people of the district. The Community 
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Development Projects have introduced, as stated above, a major charge 
in the fundamental aims of the district administration. “The 
implementation of the plan and of National Extension and Community 
Projects have enhanced the responsibilities of the district administration. 
The additional personnel located in the district by the development 
departments for carrying out national extension and community projects 
and other programmes have been a source of strength to the district 
administration.” Apart from these important functions, the district 
administration is responsible for scores of other routine duties such as 
the grant or cancellation of arms licences, enforcement of Special Acts, 
supervision of the local self-government institutions and the like. 

Components of the District Administration. It must be stated at the 
outset that the district administration is an organic whole with well- 
connected and coordinated parts. It is “not just a number of bits 
and pieces assembled together.” 

I, Law and order is the first component of district administration. 
This includes the District Magistrate, the Sub-divisional Magistrates 
and Magistrates of first, second and third class and finally the village 
panchayats which have been vested with important functions. Then, 
there is the police, headed by the Superintendent of Police ; the latter, 
however, is under the Deputy Commissioner or the Collector. The 
Superintendent of Police is assisted by Deputy Superintendents, 
Inspectors and Sub-inspectors down to the constable and the village 
chovskidar. And then comes the judiciary. It derives its fiinciions 
and powers in direct line from the State High Court. In judicial 
matters, the District Judge enjoys a higher position and supeiior 
powers as compared to the District Magistrate. The former iiears 
appeals from the district magistrate’s decisions ‘dt is a signiticanl 
function of the rule of law that although the district magistrate is 
responsible for the administration of the district, the district judge is 
his superior in judicial matters.”* 

2 Land revenue is the second component of the district adminis¬ 
tration. It relates to the assessment and realisation of land revenue, 
maintenance of land records, and administration etc. For this 


purpose the organisational set-up consists of the Collector, the .Sub- 
divisional officers, the tchsildars, the kanunga and the village patwari. 
It has been stated that the two king-pins of the district administiaiioii 
are the Collector and the patwari. The patwari has always enjoyed 
a very special and powerful position in the village. “So, the Collector 
down to the patwari constitutes one chain in the district administration 


•Khcra S.S. op. cit. P. 7. 
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relating particularly to matters connected with the land, the land’ 
records, land revenue, the map, the registers of different rates and 
taxes, the accounts of revenues due and paid and so on.” 

3. Development agencies constitute the third component of the 
district admistration. Here we have the twin departments of Agriculture 
and Irrigation, which have assumed added importance, looking after 
the promotion of new and scientific methods of cultivation and 
encaced in the task of increasing the agricultural produce, looking 
after canals, providing tubs-weils. and making available to the agri¬ 
culturists irrigation facilities. Then, there are the district education 
department, health department, cooperative department, transport 
department, public works department and so on. These are specialised 
departments under the control and supervision of the respective State 
Departments, but the Deputy Commissioner or the Collector has the 
power to coordinate the activities of these departments in the district 
and to exercise general supervision over them. 

4. Local bodies are the fourth component of the district administra¬ 
tion. These include municipalities, zila parishads, panchayat samitis 
and village panchayats. All these bodies are created by law and are 
assigned spccitic functions and duties. With the institution of panchayati 
raj sei’Up steps have been enforced to free these local bodies from the 
control of the district officer to a large extent. He is now expected to 
play the role of a guide and not of a guardian, the role of an advisor 
and not that of an administrator in the affairs of these local self- 
government institutions. The new set-up is based on the ideal of 
democratic decentralisation of power. However, the district officer 
still ba.s his hold on the working and functioning of all the local 
bodies at and below the district level. 


Lastly, there are some non-olficial bodic'. advisory committees, 
such as district development committees, project committees and the 
like. The nature and function of such comniiliees vary from State 
to State. The non-official committees, however, play an important 
part in the district administration. 


Organisational Structure of the District .\dniinistralion : Adminis- 
tralion in the district functions at three different levels: (uiDislncl level; 
jSuD-di\i>ion or Tehsil level; and (cM'illagc level. We will now 
de^cnbci^ brief the chief functionaries who carry on the task of adminis¬ 
tration at these IcvcL. Fach district is divided into a number of Tehsils,. 
headed bv a Tehsildar. Between the district and the tehsil. now another 
una of administration known as the Sub-division has been established 
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in some of the States. But the tehsil continues to enjoy the position 
of a basic unit of administration in the district. Each lensil or taluk, 
as it is called in some States, consists of a number of villages. 

(a) District Level. District is the basic unit of administration in the 
State. The District officer, known as Deputy Commissioner or Collector, 
is the head of the district and occupies a key and central position in its 
administration. He is the representative of the State Government in 
the district and head of the revenue administration, and also the 
District Magistrate. All the Departmental heads work under his 
general supervision and guidance. The developmental activitic' have 
increased his functions manifold and he has been made responsible lor 
coordinating the work of various departments in the district. However, 
the officers heading the ‘specialised departments like health, 
education, agriculture, ‘irrigation and public works are responsible 
for the efficient and proper implementation of the policies, plans and 
programmes of their deparlmenl.s to their own chiefs at the State 
level. 


(b) Tehsil or Taluk Level. On account of its si/e. each district 
is divided into a number of lehsils or taluks. A tehsil is a ba^ic unit 
for purposes of general administration, treasury, land revenue, 
land records, and the like. The head of the tehsil or taluk is 
known as the tchsildar or mamlatdar ; he is assisted in his work by a 
number of subordinate officcis like naib-tchsildars and revenue 
inspectors etc. The tehsil authorities have a close contact with the 


rural population and are in a better position to understand the peculiar 
problems of the village folks. Each tehsil is divided for purposi> ot 
revenue administration into a number of circles, each circle being 
under a revenue inspector or Kanungo. He is responsible for the 
proper maintenance of land records of every village under his charge. 
He can be described as the first line supervisor in the chain of revenue 
administration. As stated above, in some of the Stales, ihere is an 
intermediate unit between the tehsil and the district known as the 
Sub-division headed by an Assistant Collector or Deputy Collcetor. The 
tehsildar in his tehsil and the sub divisional officer in his sub-division 
are the representatives of Government within the areas under their 
charges, and apart from being responsible (or public wcll-farc. they 
have been called upon, in the changed context of things, to implement 
the various developmental activities. 

(c) Village level. Village is the smallest and the most ancient 
unit of administration in the country. Among the village officers arc 
the village headman —the chowkidar, the village accountant, 
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commonly known as the patwari ; in addition in some States like 
the Punjab and Harayana, there are other functionaries named 
‘nambardar’ and ‘zaildar’. The patwari is the most important revenue 
officer in Ihc village and forms the very base of the revenue administra¬ 
tion in the district as such. The village chowkidar is the representative 
and executive agent of the Government in the villlage and constitutes 
a link between the Government and the rural people. The village 
panc'hayats, which under the scheme of Panchayti Raj have been 
endowed with important developmental functions, are also responsible 
for the performance of judicial functions. 


Role of the District Administration. It will not be an exaggeration 
to say that largely on the strength and stability of the district 
administration, depends the continuous and smooth progress of the 
country in many fields. To millions of our people, the disttict officer 
and the administrative set-up in the district mean the government. The 
district administration touches them at most of the points and alTects 
them vitally. While policies are made at the State headquarters and 
at New Delhi, the actual execution of many of these policies and 
implementation of Government’s programmes b’gins at and below 
the district level. So. on the successful run of the admi^isI^ali^e 
machinery in the district depends the success of the administration in 
the States and the country as a whole. Maintenance of peace in the 
district, means maintenance of those conditions which enable the 
country to go ahead and complete its task of reali''iiig the goal of a 
social welfare St.tc, The possibililtv, in the future.of pfiitical instability 
developing in some of the States, if not all. cannot be ruled out. The 
country is heading towards a multi-party system and stable governments 
in the States may not be a permanent phenomenon, in such a situation, 
an eflieiLiit, honest and task-oriented administration at the di^t^ict. le^el 
endowed \\ith the purpose of securing the wcltare and weil-being of 
the people alone, would always be in a position to check the How of 
certain evil consequences of political instability. The district 
administration mu''t seek to ensure the following in all circumstances. 


1. Maintenance of law and order is its major task and this it 
should not shirk for any reason. By and large, the people arc not 
prone to disturb normal condilior.s of life around them, for this disrupts 
the proper pursuit of all activities in the society. But it i.s always a 
handful of people, who for political and other reasons, create a 
siiuaiion which becomes a law-and-order problem. An administration 
of a civilized country is not required to indulge in any excessive show 

and use of force, but it should seek in an intelligent and tactful manner 
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to realise its objective of preventing any disruption of peaceful life. 
Similarly, the safety and security of life and property of every citizen 
without any discrimination, whatsoever, should be ensured. S.S. Khera 
has very rightly observed : “The citizen of this country, whoever he 
may be, and in whatever circumstances he may be placed, is entitled, 
as of right to his safety ...The right to safety and the right to protection 
is not something that the citizen must earn or do anything particular 
to deserve ; this is his right that invests in him as a citizen of the 
country and can neither be taken away nor even surrendered.” 

2. To uphold the principle of the rule of law and to maintain its 
absolute supremacy is yet another important duty of the district 
administration. No one in the country can exercise any authority or 
power over others unless it is derived and sanctioned specifically by 
and under the law. To safeguard the individual against misuse of 
authority, principle of rule of law should be adhered to. An unhealthy 
trend has often come to be witnessed in the district when the district 
authorities during the course of the discharge of their official 
responsibilities, ‘accommodate’ and show preferential treatment to the 
people who are in a position to wield influence in one way or the 
other It is to be remembered that every violation of the principle of 
rule of law cats into the vitals of the administration and saps it of its 
strength. This also leads the common man to lose his faith in the 
government and its professions of fairplay and justice. In a democratic 
set-up the citizens, being voters, are generally in a position to have or 
find access to ministers and legislators and use their position and 
influence to make the administrative officers deviate from the 
dictates of law. rules and regulations and do certain things against the 
provisions of law. But it is the boundeii duly of the administrative 
officers to slick to the course carved out for them by the law and to 
refrain from doing anything which has even a semblance of partiality 
and favouritism and which constitutes a departure from the principle 
of rule of law. It is the administration at the district level that is 
subjected to political and other pressures to the maximum possible 
extent and it is here that there is the greatest need to create real 
vitality by adherence to the righteous path and by not succumbing to 
pressures and influences. 

3. The efficient functioning of administiaiion at the district level 
is a sure way of keeping the supremacy of the civil authority and 
building respect for authority as by law established. The Constitution 
has vested power in the hands of the people to choose their representa¬ 
tives for a fixed term and these are entrusted with the privilege of 
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carrying on the Government. The policies formulated by the 
Government need to be executed faithfully and in the common interest 
of the people. That is the way to create a healthy climate and ensure 
proper respect for authority. 

4. The district administration has been called upon to play an 
important role in the planned economic development of the country. 
The five-year plans in India are not the fiat of the Central Government 
or the Planning Commission. These are not prepared and pushed down 
bv the Union authorities. Districts formulate their plans and forward 
these to the concerned State Government, where after scrutiny and 
necessary pruning, they are incorporated into the draft plans prepared 
for the State. These, then, go to the Planning Commission which taking 
into consideration the interests of every State, and the availab e 
resources formulates the national plans. Our plans and progra- 
nimcs are built up from below. So in the efforts of securing economic 
development, the district administration is not just called upon to 

execute the projects as endorsed by the higher authorities but it is 

"ndowed wUhth.* re>ponsibility of initiating proposals and making 
the development of the district. After this the district 

Administration has to implement the district P^^^rammes m ^ 
ndeuuaie manner. This it can do only by pooling the 
resources and acencies. and securing full coordination among differen 
.oencics and making an integrated effort to secure the plan targets. 

riTuis arc afoot, though at times our steps ^ 

.nvd of a Social Welfare Stale in India. The administrative machi 

:;'::';lholch,,.lven scmo . 1 . u,sk of atuining.k. obj^nv^ 

Wa ara still far a«ay iVom the dest.nal.on and the 
’ is hrd cs icti.m and arduous. The administrative machinery 
: , nerve tJ accomplish the task, and ,n this exciting 

.C. don,d administration is fulfilling its responsib,hues and 
if h, ,i.m.- an nnporiaut instrument ,n implementtng Mate object, c. 

,;,d I'lMCuinimcs. 


CHAPTER XXIII 

BUREAUCRACY 


Meaning. The term bureaucracy has been derived from the French 
■word ‘bureau’ which means a desk. In a simple way bureaucracy 
-means 'desk government’. But it is a much niisunder^iood term and 
is often used to connote all that is officious, arbitrary and wasteful in 
government. The term bureaucracy has received varying treatment at 
the hands of some of the eminent students of Public Administration 
and Political Seience. Pfiffner states : “Bureaucracy is the systematic 
organisation of tasks and individuals into a pattern which can most 
•effectively achieve the ends of collective efforts.” Gladden uses the 
term to mean “a regulated administrative system organised as a senes 
of inter-related offices.” The age in which we are living is an age 
of the big institutions. “Governments, corporations, trade unions and 
political parties alike are characterized by vast size and scope of opera¬ 
tion. Size alone is perhaps the basic cause of bureaucracy. Where 
large-scale enterprise exists, the bureaucracy will be found.” Bureau¬ 
cracy, is an indispensable characteristic of modern government as 
it has grown vastly in scope and size. Ordinarily speaking, by bureau- 

• a ^ il servants who are 

assigned specified duties in order to administer the law and jmplemciu 

public policy. It means a form of government organisation in winch 

the permanent officials wield power and authority under the law and 

arc called upon to give effect to the policy formulated by the elected 
representatives of the people. 

According to Max Weber, a bureaucratic organisation displays ihe 
following characteristics ! i ^ nc 

fi) assignment of specified duties to cvciy member of the 
organisation; ^ *"cimjci oi tne 

(iij division of authority with a view to enable every memb'r to 
discharge duties assigned to him ; 

(iiij methodical provision for the regular performance of the dull •- 
•by everyone in the organisation ; 

(iv) heirarchical pattern of organisation ; 

(vj reliance on written documents or records • 
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fvi) making of rules to conduct the business of government ; and 
(vii) recruitment and special training of the members of the 
services. 


Types of Bureaucracy: F.M Marx classifies bureaucracy into 
four dilTerent categories : 

1. the Guardian bureaucracy: 

2. the Caste bureaucracy ; 

3. the Patronage bureaucracy ; and 

4. the Merit bureaucracy. 

The Guardian bureaucracy has been defined by Marx as “a schol¬ 
astic officialdom trained in right conduct according to the classics’'. 
He cites two examples of this type of bureaucracy—the Chinese 
bureaucracy up to 9t>0 A.D. and the Prussian civil service during 
sevenieeth century and a part of eighteenth century.- The Caste bureau¬ 
cracy ‘ arises fro.n the class connection of those in the controlling 
posiiioiis.*’ Such a buieaucracy prevailed in an oligarchical form of 
goveninicni. Till few decades ago, in England and India such qualifi- 
c'iiions were prescribed for recruitment to higher civil services that 
only people hailing fiom upper strata of society were in a position to- 
compete and get recruited to those services. The class character of 
the civil services in England and India and certain other advanced 
countries oi Europe still exists, at least to Sc<me extent. The patronage 
bureaucracy to be found in vogue in the U.S.A. Under the ‘Spoils 
System’ jobs are olferej to the lavouriles of the victorious 

political party. The luciit bureaucracy is based on talent 

and merit and seeks to get the very best available in the society 


for higher posts of responsibility, authority and power. It aims at 
opening career to talent. The merit bureaucracy is now prevalent in 
almost all advanced and civilized coun.ries. In U.S.A. also, a large 
part of the civil services is recruited on llie basis of merit and qualifica¬ 
tions. In democratic countries, equality of opportunity has to a very 
great extent done away with class, personal and political considerations 
in mailers of appuinimciu to public services and the basis of recruit¬ 
ment is open competition in which merits of the persons are tested 


ohjeclively. 

rSature and Functions of Bureaucracy : Bureaucracy functions on the 
twin princip'es of anonymity and neutrality. The civil services in a 
democratic state arc required to execute the policies of the political 
parly for the time being in power. The responsibility for the 
governmental policies is entirely that of the political half of the 
executive. The officials function behind the scene and are immune from. 



BUREAUCRACY 


225 


criticism in Parliament or other legislative bodies. The entire 
responsibility for the success or failure of any policy of the Government 
is on the Cabinet, particularly on the concerned Minister. It is 
the latter who has to fact* the music, answer criticism, defend and 
justify his policy. Bureaucracy is expected to show consistency of 
treatment in regard to everyone. It remains unaffected by political 
considerations. As a matter of fact the civil servants are required to 
be free from any political bias and partisan altitudes. They are not 
concerned with political ideas but with the proper implementation of 
policies. In its own W'ay, bureaucracy helps in formulating policies 
by presenting the correct point of view to those who are in power ; 
however, its primary function is to put into effect what the government 
proposes in broad outlines. 

The civil services everywhere have expanded during the last few 
decades. It is partly due to the social welfare policies and activities of 
the State and partly due to the very nature of bureaucracy as has been 
expounded in Parkinson's law. The Civil servants have become the 
instrument of social and economic development and progress. The 
State is no longer concerned only with its police duties ; it has become 
an instrument of service, an agency working to secure the welfare of 
the people in general. This change in the nature and role of tlie State 
has brought naturally a corresponding change in the nature and role 
of bureaucracy. 

As already stated, bureaucracy is primarily concerned with the 
implementation of government policy, as embodied in the laws 
made by the legislative bodies and the decisions taken by the ministers 
responsible to these bodies. But it would be incorrect to say that 
civil servants have no hand in the formulation of policy. The fact is 
that the senior civil servants on account of ihcir experience, specialised 
knowledge and expertise arc constantly called upon by the ministers to 
help them in policy-making matters. The tasks undertaken by modern 

governments are of highly specialised nature and only the specialists,, 
who have proper unnderstanding and knowledge of the problems, arc 

in a position to help in the determination of policy. Apart from this, 
bureaucracy carries out the routine operations of administration. It 
preserves and secures internal peace, collects revenue and taxes, 
provides the essential services to the community, is responsible for 
reiidcring social services of various kinds, maintains accounts and 
audits public expenditure and performs so many other varied and 
diverse functions. 
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Merits of Bureaucracy 

Bureaucracy contributes in a signibcant manner to the proper 
■adminibiration of governmental affairs. Jt is, as a matter of fact, 
.indispensable to m.idern government. Jt is the main source of making 
.administration efficient, rational, objective and impartial. In tie 
modern complex age, administration too has become a complex an 
specialised task. It is the expert who plays an important role in to¬ 
day’s society. Sir Josiah Stamp observed : ‘*1 nm quite clear that I e 
othcial must be the main spring of the new society ; suggesting, promol 
iiig, advising at every stage.” Herbert Morrison said : “Bureaucray i 
the price of parliamentary democracy”. As we know, in 
states,ministers and members of parliament have neither the kno g 

nor the lime to conipreliend fully the They iust 

are rather ill-equipped to find solutions for such problems. yj 

l.y down the objectives m general terms which 

to follow. It is for the professional expert, the civiJ servant, the much 
derided bureaucrat, to suggest wa>s and means lor achieving t le goa s 

set by the covernmenl. . . 

\Icrit being the chief consideration for recruitment to the highe 

civil services, bureaucracy attracts the best that is available in the 

society, and thus ensures competent, efficient, faithful honouroble, 

impartial and consistent service to the interests of the htate. Buieau- 

cracy by its very nature and functions is conservative and cautious, 
some extent, these qualities are needed in the administration so as to 
check any rash course or action which the over-ciuhusiastic politicians 
may seek to pursue. Lack of full understanding and pulls and pressures 
of interested groups often lead the ministers to embark on policies 
winch may go against the public interest and may seek to favour a 
particular group or section. Politicians in power are generally prone 
to succumb to pressure-groups. It is the higher civil servants who. with 
rheir cautious and objective approach, nullify the tactics of such groups 
and safeguard the public interest. Bureaucracy provides continuity, 
Stability and permanence to administration. 

Demerits of Bureaucracy 

Bureaucracy has been subjected to scveie and. more often than not, 

unkind criticism. It has its failings and shortcomings. Power is somc- 

ihinc which is hated by students of democratic institutions and by the 
common man also and so those who are entrenched in power more or 
less on a permanent basis are bound to be despised and hated. Laski 

had pointed out that the chief characterislici of bureaucracy are : 
li) a passion for routine in administration; (ii) sacrifice of flexibility to 

rule ; (Hi) red-tape ; and (iv) refusal to embark upon new e.xperiment. 
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Bureaucracy has been identified with rigid, mechanical, formal and life¬ 
less approach. Laski,defining bureaucracy,had slated that it is “a system 
of government the control of which is so completely in the hands of 
officials that their power jeopardises the liberties of ordinary citizen”. 

Bureaucracy is irresponsive to the fast changing conditions in society. 
It arrogates to itself the role of being the guardian of the people and 
assumes the sole responsibility of protecting the public interest. It is 
reluctant to take initiatives and move in new directions. It feels secure 
in old and routine ways and shuns new paths. 

Bureaucracy, so to say, is tied by red-tape; it is the slave of set 
procedures and precedents. There is a marked tendency to stress, not 
the spirit but the letter of law, rules and regulations. It likes to funct¬ 
ion in a narrow groove. The ‘desk’ is far away from the actualities of 
the situation faced by the people and so there is lack of appreciation on 
the part of the bureaucrats of the real and immediate needs of the 
people. A major complaint and criticism against the functioning of 
bureaucracy is the slow speed with which it moves. Ji is accepted by 
everyone that conditions in modern society are changing fast; but 
bureaucracy has failed to keep pace with these quick cliangcs and this 
accounts for a good deal of criticism that is directed against it. 

Another charge that has been placed at the door of bureaucracy 
is that it perpetuates itself, multiplies itself without there being a 
corresponding increase in the work. Parkinson’s Law demonstrated 
this in an ample measure While the work in the Colonial Office in 
England decreased, as one colony after other gained independence, 
there was a constant increase in the stalT of that Olficc. Parkinson 
stated : “Officials make work for each other ” 

Bureaucrats live in an ivory tower of their own. The sumptuous 
salaries drawn by them, security of their services, and finally, the 
authority and power wielded by them make them believe that they 
constitute an uncommon coterie and arc inherently superior to 
others. The higher civil servants arc very conscious of the fact that 
they form a separate and distinct class with an entity and characteristics 
of its own. Particularly in a country like India, which is already 
suffering from the bane of caste hierarchy, bureaucracy has created 
further wedge in the social life of the country and has sought in its 
own way, to create class distinctions. 

It has been pointed out that bureaucrats arc power-hungry and they 
possess unsaliable lust for power. “The permanent civil service is 
becoming more and more impatient of the sham facade of democracy 
behind which it works, and is showing progressively greater skill in 
using the forms of Parliament and the convenient doctrine of ministerial 
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responsibility as a cover for the steady increase of the power of the 
departments.” Lord Hewart described the power of bureaucracy as 
rise of New Despotism. 

Bureaucracy perpetuates departmentalism. The government work 
is divided into various departments on the basis of division of labour 
and for the better performance of specialised tasks. But bureaucratic 
functioning tends to isolate one department from the other. Each 
department seeks to become a self-dependent entity, carrying on its 
activitiei without adequate coordination and coorperation with the 
others. Often one finds some of the government departments working 
at cross-purposes. Departmental loyalties cut across the basic loyalty 
to the bigger purposes that government have in view, and so public 
interest sulfers. Departments and the functions that they perform are 
but means to the realisation of accepted goals and objeciives. But 
the evil of each department regarding itself as an end finds full play 
and adversely affects the sound working of government. 

Bureaucracy is ttadilion-bound everywhere. It exhibits attitudes of 
self righteousness. Bureaucrats tend to be arrogant, stiff-necked, 
concerned with their own welfare and interests. Professing to be 
hard realists and practical men, they are seldom thrilled by any 
ideals and so lack vision and capacity to think of the future. 
They are so much preoccupied with the routine, that they hardly 
think in terms of effecting improvements so as to make the 
organisation of which they are the indispensable part to work more 
efficiently and produce better results. One frequently hears that the 
higher civil servants in our country try to shun responsibility and show 
no initiative and courage to take risks. “Playing safe” is the attitude 
adopted by them so that they may remain entrenched in their positions 
of power and prestige. This is hardly the way to build an efficient 
administrative system suited to the needs of a developing country. 

But, with all its faults and failings, bureaucracy is indispensable to 
modern government. It lends stability to government and ensures the 
continuous maintenance of those conditions in society which help the 
growth and development of human civilization. The tremendous 
change that has been brought about in the nature of the State, has 
resulted in an immense increase in the activities of government. The 
advent of the Welfare State has made the administration to undertake 
multifarious activities and there is an increasing concern to improve 
the lot of the common man. This has naturally added to the functions 
and powers of the civil servants However, if the democratic institutions 
continue to function effectively and public opinion remains vilgilant, 
there is nothing to feel scared at the growth in size and power of 
bureaucracy. 


CHAPTER XXIV 


PANCHAYATS IN INDIA 

In ancient India, village republics flourished. The village was an 
autonomous unit of administration and its affairs were governed by a 
Panchayat—a body of five persons—called the ‘Panchas’. The pan- 
•chayat was a body of elderly and competent men who commanded 
respect and whose decisions were obeyed by all. The panchayat was a 
unifying force in the village, for it settled all disputes—social 
and personal—and saw to it that the corporate life in the 
village was not disturbed. It looked after the common needs of 
the village-folk, such as providing and mainaining gardens 
and tanks and enforcing law and order. It was a democra¬ 
tically constituted body in which the people had reposed full faith and 
•confidence. The verdict of the panchayat in matters that were put before 
it, was binding on all concerned. The life in those days was simple and 
the needs of the people also were quite few and simple. The panchayat 
administered the affairs of the village in a satisfying manner and settled 
the disputes and conflicts that arose. In a way, it was the repository of 
all power in the village. The village was, more or less, a self-sufficient 
entity. 

In medieval period of our history, the Muslim rulers did not interfere 
with the working of the village panchayat but they did not attach much 
importance to this institution. They used the panchayat mainly for 
matters of collecting revenue and to some extent for recruitment of 
troops. The Mughal administration, at least in tiic initial stages, was 
oppressive and averse to the political institutions and traditions of 
the country. It neglected and ignored the panchayats and thought 
these of little importance and significance. But it was during the 
British regime that the panchayats finally decayed and died as ins¬ 
titutions of self-government in the villages. The land revenue system 
which the British introduced in India recognised only the individual ; 
rapid means of transport and communication ended the isolation of 
the village; it ceased to^be a self-sufficient unit economically, the coun¬ 
try had a strong centralised administrative and judicial system. All 
these factors dealt a death blow to the panchayats in India. 
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An aitemt to revive the panchayals was made during the later phase 
of the British period and panchayats were constituted at least in some of 
the provinces, but these could not regain their past glories, for by their 
very consittution, so many limitations and restrictions were placed 
upon them. For example, in the Punjab, the panacyats were constit¬ 
uted by the Punjab Panchayat Act. 1912. It was followed by another 
legislation in 1921-22. It is said : “The panachayats that were formed 
existed merely on paper because they had no effective powers. Nor 
could the panchas inspire confidence or respect in the people because 
only those persons could find a place in the panchayals who had 
ingratiated themselves with the authorities”. Complete official control 
was maintained over these bodies and their powers and resources were 
extremely meagre. The situation in other provinces was no better. It 
was the official control over all the local bodies, including the pan¬ 
chayats, during the British period, which did not allow the local self- 
governing institutions—rural or urban —to grow. 

Mahatma Gandhi strongly believed in the revival of the village pan¬ 
chayats as active and energetic local institutions catering to the various 
needs of the village people. He was of the opinion that village in India 
should once again become an economicallyself-sufficicnt unit. His concept 
of ‘Gram Swaraj* meant that each village should be a complete republic, 
able to meet its own vital wants. With attainment of independence 
suitable climate was created in the country for the regeneration of the 
panchayals. The Constitution of India provided : The State shall take 
steps to organise village panchayats and endow them with such powers 
and authority as may be necessary to enable them to function as units of 
self-government.’’ (Art. 40). 


In pursuance of this directive of the Constitution, panchayats were 
established in all the States. These were democratically constituted on 
the basis of adult franchise and endowed with important administrative 
and judicial functions. Introduction of the Panchayali Raj in the coun¬ 
try in 1959 meant a very significant step towards decentralisation of 
power. It was described by late Shri Jawahar Lai Nehru as a political 
revolution. The ihrec-licr system of rural local bodies has been estab¬ 
lished throughout the country, with the panchayat at the base, the 
panchayat samili at the intermediate level and the zila parishad at 
the apex. These three institutions are organically linked and have been 
made the chief in>trumcn‘s or agencies of developmental activities in (he 
rural areas. These institutions have been considerably freed from official 
control and have been vested with powers and functions which, if used 
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judiciously and wisely, would help in transforming the pattern of life in 
the country side. Here we shall confine ourselves to the study of the 
organisation and functions of a village pancha\at as organised under 
the Panchayati Raj Scheme. 

Organisation of Village Panchayat : E\ery village has a Gram 
Sabha. It consists of all the adults living in a villace. The Gram Sabha 
is the village assembly and it is this Gram Sabha that is empowered to 
elect Gram Panchayat. The Gram Sabha is onlya supervisory body and. 
has no executive authority or functions. It meets twice a year to consi¬ 
der the budget and the report of the working of the village panchayat. 
The Gram Sabha discusses fresh proposals for taxation, and schemes 
for organising community service for any specific work. But Gram Sabha 
has not made any particular mark in the affairs of the village and the 
only occasion when it is keenly active is the election of the members of 
the village panchayat. 

The members of village panchayat called ‘Panchas’are elected by 
the Gram Sabha. Election generally is by secret ballot. Provision has 
been made in the Acts passed by the Slate Legislatures for co-option 
of women and members of the scheduled caste community if these arc 
not elected in a panchayat. The inclusion of women particularly, and 
the members of the scheduled castes in village panchayat constitutes 
a step towards a major social change in rural India and this aspect of 
the panchayats is not ot ordinary significance. The minimum and maxi¬ 
mum limit of members of a panchayat differ from State to State. 
Similarly, in some States, village Sarpanch is directly elected and In 
others he is elected by the panchas from among->i themselves. A 
village panchayat is generally elected for a term of three years, though 
in some States it is elected for four or even five years. A panchayat can 
be dissolved before the expiry of its term by the State Government for 
failure to perform its dut'cs. A Sarpanch can be removed from office if 
two-thirds of the panchas vote against him, but for this previous sanc¬ 
tion of the Goverment has to be obtained. 

A village panchayat can constitute sub-committees for the proper 
performance of its administrative functions. The sub-committccs are 
required to exercise the functions delegated to them under the general 
control and supervision of the panchayat. In most of the Slates each 
village panchayat appoints its own Secretary. The work of the latter 
is supervised by the Sarpanch. With the developmental functions 
entrusted to the panchayats, the need has been felt of imparting 
training to panchas and sarpanchas and also to the secretaries so that 
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they are in a position to better comprehend the magnitude of the tasks 
allotted to them and are equipped to fulfil their duties and responsi¬ 
bilities in a proper manner. An all-India programme of training of 
panchayat secretaries had been launched some time ago with the 
assistance of the Union Government. It is hoped that this will enable 
the panchayats to function efficiently. 

The village panchayat meets once a month. The Sarpanch convenes 
its meetings and these are held in public. A majority of the panchas 
can ask the Sarpanch to convene a meeting of the panchayat. The 
decisions of the panchayat are by majority votes, and in case of a tie, 
the Sarpanch has a second vote, it is the duty of the Sarpanch to 
maintain the registers and records of the panchayat. 

Functions of the Village Panchayat. 

Broadly, the funefons of Village Panchayats may be divided into 
two parts : 

(i) judicial functions; and 

(ii) administrative functions. 

•Judicial Functions. 

In some of the States, there are seprarate judic-al panchayats, called 
‘Nyaya’ or ‘Adalati’ Panchayats; in other States the same panchayat is 
entrusted with both the functions. 

In their judicial functions, village panchayats are empowered to try 
petty criminal cases such as of theft, causing hurt voluntarily, committing 
of a public nuisance, trespassing, encroachments upon public properly, 
negligent conduct with respect to any animal, defiling water, intentional 
insult or interruption to public servant, wrongfully restraining any person 
etc. etc. No legal practitioner is allowed to appear before the panchayat 
to plead the case for any parly. The panchayats may, on conviction, sen¬ 
tence an accused to a fine not exceeding Rs. 100'-; certain panchayats 
have the power to impose fines up to Rs. 200'-. A panchayat is 
empowered to demand from an accused a bond of good behaviour. 
Panchayats Iiave jurisdiction to try civil cases to the maximum value of 
two hundred rupees; some of the panchayats have the power to try 
cases up to the maximum value of five hundred rupees. 

Administrative Functions. 

The administrative functions that are required to be performed by 
the panchayats are of varied and diverse kinds. The performance of 
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all these functions by the panchayats depends upon their resources, and 
also upon the calibre of the panchas and the Sarpanchas. A mere 
enumeration of these administrative functions in the Acts does not 
provide any surety or guarantee that these are being discharged in a 
desirable manner. 

However, the Panchayats are required to make arrangements to 
meet the requirement of their areas in respect of the following matters . 

A— (i) sanitation and drainage; 

(a) wells, water-pumps, ponds, tanks for the supply of water for 
drinking, washing and bathing; 

(Hi) burial and cremation grounds; 

(iv) lighting of public places; 

(v) building accommodation for travellers; 

(vi) ponds for animals; 

(vii) the relief of the poor; 

(viti) public health and sanitation; 

(ix) celebration of public festivals; 

(x) the improvement of the breeds of animals; 

(xi) public gardens, play-grounds, recreation parks; organisation of 
games, sports and holding of tournaments. 

(xii) libraries and reading rooms; 

(xiii) registration of the sales of cattle and horses, etc. 

(xiv) the development of agriculture and village industries and the 
-destruction of weeds and pests; 

(xv) maintaining a grain fund for the cultivators and lending them 
seed for sowing purposes; 

(xvi) construction, repair and maintenance of public places and 
buildings of public utility. 

(xvii) allotment of places for preparation and conservation of manure; 
(xviii) construction and maintenance of culverts and bridges; 

(xix) laying out of new roads, and pathways and maintenance of 
existing ones; 

(xx) preparing and implementing schemes for the improved 
methods of cultivation and management of land to increase production; 

(xxi) organisation of Young Farmer’s Clubs and Mahila Mandals; 

(xxii) planting and preservation of trees; 
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(xxiii) measure to promote the moral, social and material well-being 
of the inhabitants. 

(xxivj promotion of pisciculture; 

(xxv) community listening; 

(xxvi) organisation of viPage voluntary force for watch and ward and 
for assisting the gram panchayat in the discharge of its functions; 

B. —A Gram Panchayat may be entrusted with further responsi¬ 
bility to make provisions for the following : 

(i) the establishment, maintenance and management of maternity 
and child-welfare centres and the construction and repairs of all 
buildings connected therewith; 


Hi) medical relief and first aid; 

(an promotion of agriculture credit and the establishment of 
credit centres to relieve rural indebtedness and poverty; 

(iv) establishment and maintenance of first-aid centres for animals; 
fr) relief against famine or other calamity; and 
fvi) any other matter which Government may declare to be fit 
and proper to be taken under the control and administration of the 
Gram Panchayat. 

This list of varied and various functions conferred upon the gram 
panchayats shows that a panchayat is expected to play within its own 
area the roles of a sanitary inspector, an electrician, a public health 
officer and doctor, an engineer and a planner, a veterinary surgeon, a 
librarian and sports organiser, an agriculturist expert in the modern 
methods of food production, an overseer, a forest ofhccr. and a 
social reformer. It may also assume the roles of a nurse, a relief- 
worker and last, hut not the least, of a benevolent creditor to relieve 
the poor of the curse of indebtcdncs.s. 


Apart from these functions, the panchay:lt^ylre empowered to require 
removal of any encroachment on a public street, place or drain or any 
other type of nuisance. The panchayats have also been conferred with 
the power to make certain general orders, to enquire and make report 
about misconduct of petty officials like a peon, baililf. constable, 
chaiikidar. forest guard, paiwari, vaccinator, etc. The panchayats can 
also establish primary schools, hospitals, or ayurvedic or unani 
dispcnsaric?. 


Sources of Revenue of the Panchtvats. 

To enable the panchayats to undertake the various developmental 
and other functions vested in them, the following sources of revenue 
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have been provided : — 

(a) proceeds of all funds collected for common secular purposes 
of the village ; 

(b) all grants from Government and other local authorities ; 

(c) all donations ; 

(d) all taxes, duties, cesses and fees ; 

(e) the sale proceeds of dust, dirt and dung, etc. 

(f) income derived from village fisheries ; and 
(s) income derived from common lands. 


Apart from these, the Stale Government assigns every year 
to each panchayal a certain peicentagc of land revenue realised within 
the limits of the panchayat area. Some of the States are considering 
proposals for transferring the entire land revenue to the panchayat 
collected in its area. This would help ending, to a great extent, the 
complaint of lack of resources that is often heard, and would enable 

the panchayats to carry out their developmental activities more 
vigorously and successfully. 

Panchayat! Raj. 

As has already been stated, Panchayati Raj was inaugurated in the 
year 1959. It represents a new phase in the impicmemaiion of the 
Community Development Programme. The Scheme of Panchayati 
was the direct outcome of the recommendations of the Balwantray 
Mehta Study Team on Coinmuniiy Projects and National Extension 
Service, appointed in 1957. It recommended the establishment of a 

three-licr system of panchayati raj institutions in the rural areas. The 

Government of India and the State Governments accepted the 
recommendations of the Study Team and almost all the Slates, one by 
one. passed the necessary legislation creating the three-tier system of 
rural local self-governing bodies endowed with important (unctions. 
Minor differences are to be found about the constitution and functions 
of these bodies in dilfercnt States. That is but natural. But the broad 
pailern is the same throughout the country. The common principles 
which govern the constitution of the panchayati raj institutions in the 
whole of the country are as follows : 


1. The three-licr structure of the rural local bodies from the village 
to the district which arc organically linked ; 

2. transfer of power and responsibility ; 

3. provision of adequate resources ; 
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4. developmental programmes to be channelled through these local 
bodies ; and 

5. scope for further devolution and dispersal of power and 
responsibilities in the future. 

The three-tier institutions of Panchayati Raj are ; 

1. the Village Panchayats ; 

2 the Panchayat or Block Samitis ; and 

3. the Zila Parishads. 

The panchayats are guided and advised and their work is supervised 
by the Panchayat Samiti. It is composed of Sarpanchas of the 
Panchayats within the Block area or of members elected indirectly by 
the Panchas. Government oflBcers at the Block level are available for 
advice and guidance to the Panchayat Samiti. The Samiti prepares 
and executes development plans for the Block. It has also been assigned 
specific responsibilities in the field of education, health, sanitation and 
communication. 

Zila Parishad is at the apex of the three*tier system. Presidents 
of Panchayat Samitis, Members of the Legislative Assembly and 
Parliament from the district constitute a Zila Parishad. The Zila 
Parishad with the help of the District Olficer and other heads of 
departments in the district help, guide and render assistance and 
advice to the Panchayat Samitis within the district. The Zila Parishad 
is a coordinating body, which exercises general supervision over the 
working of Panchayat Samitis. It also advises the Government about 
the implementation of developmental programmes. 

The Panchayati Raj institutions have been subjected to a good deal 
of governmental control and supervision. The State Government is 
vested with the power to control the working of these bodies. It can 
suspend and also cancel any resolution of any of these bodies. The 
Government is empowered to supersede them if they prove to be 
incompetent in their functioning or are guilty of persistent default in 
duty. Such powers vested in the State Government apparently seem 
to be the very negation of the concept of panchayati raj. However, the 
wisdom or otherwise of vesting the State Government with enormous 
powers of control and supervision over these bodies will be tested by 
the failure or success attained by the panchayati raj institutions in the 
vita! activities assigned to them. If they attain success and fulfil the 
purposes of implementing developmental activities, the powers of 
government will fall into disuse and would be of no significance. If 
these bodies, on the other hand, unfortunately fail to deliver the goods, 
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there would be every justification on the part of the Government to say 
that realism alone prompted it to have placed the power of general 
supervision over these bodies in its hands. 

The Village Panchayats under the scheme of panchayati raj have 
been functioning for quite some time now. Though it is too brief a 
period to judge the work of the panchayats in a real manner, yet the 
beginnings have not been very hopeful. The elections to the pancha¬ 
yats tend to perpetuate caste-divisions and the village-folk have 
injected a lot of communal and caste passions in the constitution and 
working of these panchayats. Factionalism and group-politics have 
marred their smooth working. The lack of initiative, education and 
technical know-how have further retarded the progress of development 
work entrusted to the care of the panchayats. Again, there is the 
eternal complaint of paucity of funds to meet the developmental 
responsibilities. The poor finances do hinder the fulfilment of respon¬ 
sibilities but even where the panchayats have resources, the results 
have not been in any way better. It is the calibre and the quality of 
the human element that is ultimately the cause of success or failure of 
an organisation or institution. And what the panchayats in particular 
and other local bodies in general sulfer from, is not so much the lack 
or paucity of financial resources as the paucity of men of character and 
integrity, men who are selflessly devoted to duty and wedded to the 
cause of the community as a whole. The sucecss or faiiuic of the 

panchayats in India will depend on the quality of the human element 
composing them. 



CHAPTER XXV 


PLANNING AND COMMUNITY DEVELOPMENT 

PROJECTS IN INDIA 

PlaoDing Machinery. The idea of planned effort for promoting 
rapid economic development of the country was an integral part of 
the nationalist thinking in India long before Independence. The 
Indian leaders had always criticized the British policy of laissez-faire as 
one of the main causes of the poverty and economic decadence of the 
country. They were of the opinion that only co-ordinated and concerted 
action for economic development by a popular government could take 
the country out of grinding poverty. With the struggle for independence 
making steady progress, it was thought proper by the leaders to define 
in clear terms the social and economic aims that would be pursued on 
the attainment of freedom. The Indian National Congress adopted a 
comprehensive economic programme in 1931. It was the great engineer- 
statesman, M. Visvesvaraya, who for the first time, formulated a ten- 
year plan with the object of doubling the income of the country. 
\\ hen in 1938, popular and representative governments were formed in 
some of the provinces, the Congress leaders got an opportunity for the 
first lime to put their ideas into practice ; for this purpose a National 
Planning Committee was set up. with Jawahar Lai Nehru as Chairman. 
But the out-break of the Second World War changed the political situa¬ 
tion in India completely and this Committee could not pursue its task 
further. However, it had already prepared various reports which pre¬ 
pared the ground for the social and economic policies and programmes, 
which the country followed after the attainment of Independence in 
1947. In 1946, the Interim Government appointed an Advisory 
Planning Board. This Board had recommended the appointment of a 
Planning Commission to devote continuous attention to the economic 
and social development of the country. 

The basic economic and social policies of the country were set in 
the Constitution which states : “The Stale shall try to promote the 

welfare of the people by securing.a social order in which justice, 

social, economic, and political, shall inform all the institutions of the 
national life.” 
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PlaoDiDg Commission — Its Functions. 

In pursuance of these objectives, the Government of India set-up. 
■by a Resolution, a Planning Commission with the purpose of solely 
devoting continuous attention to the whole field of economic develop¬ 
ment. The functions of the Planning Commission were defined to be as 
follows :— 

1. To make an assessment of the material, capital and human 
resources of the country, including technical personnel, and investigate 

the possibilities of augmenting such of these resources as are found to 
be deficient in relation to the nation’s requirements ; 

2. to formulate a plan for the most effective and balanced utili¬ 
sation of the country’s resources ; 

3. to determine priorities, define the stages in which the Plan 
should be carried out and propose the allocation of resources for the 
due completion of each stage ; 

4. to indicate the factors which are tending to retard economic 
development, and determine the conditions which, in view of the current 
social and political situation, should be established for the successful 
execution of the Plan ; 

5. to determine the nature of the machinery which will be necessary 
for securing the successful implementation of each stage of the Plan in 
all its aspects ; 

6. to appraise, from time to time the progress achieved in the 
execution of each stage of the Plan and to recommend the adjustments 

of policy and measures that such appraisal may show to be necessary ; 
and 

7. to make such interim recommendations as appear to it to be 
appropriate either for facilitating the discharge of the duties assigned 
to it or, on a consideration of the prevailing economic conditions, 
current policies, measures and development programmes or on an 
examination of such specific problems as may be referred to it for 
advice by Central or State Governments. 

Composition. The Planning Commission at present consists of 
12 members, including the Prime Minister who is its Chairman. The 
Union Planning Minister is its Deputy Chairman ; besides, the Home, 
Finance, External Affairs, Food and Agriculture Ministers of the 
Covernment of India are the members of the Planning Commission. 
The other members of the Commission who are eminent public men, 
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administrators, economists or technical experts are 
Union Government and they enjoy the emoluments 
cabinet ministers. The Planning Commission ^ 

team • however, for the sake of convenience, each member is m 
[nra;grof one or more subjects and he is responsible for directing 

and conducting the study of problems in the field 

The Dupty Chairman of the Commission coordinates the work ol the 

dilferent divisions and is concerned with matters o, general 
tion He, being the Minister of Planning, is responsible to the Union 
Cabinet and Parliament for the work of the Planning Commission. 
All matters involving policy are considered by the Commission itself 
f g„ formulation of five-year plans, adjustment in the plans, cases of 
disagreement with a Union Ministry or a State Government, etc. 

The fact that the Prime Minister is the Chairman of the Planning 

Commission and five Cabinet Ministers are its members, and the 
Cabinet Secretary, is the Secretary of the Commission. 
liaison between the Planning Commission and the Union Governmen . 
Apart from this, a convention has been developed that whenever th 
Planning Commission considers any matter which directly concerns one 

oTmore Ministries, representatives of those Ministries are cos y 
associated with its work. Similarly, important economic proposals, 
made by the Ministries are first considered in the Planning Commission 
before they are put up to the Cabinet. It is 

uivite those members of the Planning Commission, who are not 

Minsters, to attend the meetings of the Cabinet and 

when any proposals relating to their respective fields of work are taken 

up lor consideraiion. 

Organization, The Planning Commission has three nmjor divisions 
-Programme Advisers. General Secretariat and Technical Divisions. 

Prouramme Advisers ; There arc four senior officers designated as 
Advisers (Programme .Administration). They help the Planning 
Commission in all matters concerning field studies and observation of 
various schemes and projects and the progress made m their 

impltjnicntalion. aj 

General Secretariat. It consists of four Branches-^/; Adminr- 
stralive Branch ; Plan Co-ordination Branch; f mV General Co¬ 

ordination Branch ; and (iv) Information and Publicity Branch. 

Technical Divisions ; The Planning Commission has 20 Technical 
Divisions, falling broadly under two groups, namely. General Divisions 
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and Subjects Divisions. General Divisions deal with matters of over-all 
economic and social planning. The Subjects Divisions are concerned 
with specific sectors of the economy, like Education, Housing, Food 
and Agriculture, Irrigation and Power etc. The General Divisions 
either carry out studies related to the plan as a whole or co-ordinate 
the work of the various Subjects Divisions. There arc altogether 10 
general divisions in the Planning Commission. As far as Subjects 
Divisions are concerned there are 12 in number nr. agriculture, 
community development and cooperation ; local works ; irrigation and 
power ; oils and minerals ; village and small industries ; large-scale 
industries ; transport and communications ; education ; health ; housing 
and social welfare. 


Role of the Planning Commission. The Planning Commission has 
come to play a key-role in the planned economic development of the 
country. In the ultimate analysis, it is responsible for the formulation 
of the Five-Year Plans and to appraise from time to time the progress 
achieved in the execution of each stage of the Plan. But it has lo be 
noted that the Planning Commission is essentially an advisory body to 
the Union Government. It has no constitutional or statutory authority, 
for it was set up by a Resolution of the Government of India in March 
1950. A Plan formulated by the Commission has to be approved 
by the Cabinet and Parliament and then alone it receives the necessary 
sanction. This, however, has not in any way belittled the importance 
or the position of the Planning Commission as the chief architect of 
the country’s economic development programmes. The Planning 
Commission often takes the initiative in suggesting new policies and 
schemes. Its main function is to coordinate policies and programmes 
originating from other agencies of Government. It performs this 
funchoa by arranging consultations between concerned agencies and by 
making use of their knowledge and experience for formulating, as also 
evaluating the Plan. Planning in India has become a great cooperative 
endeavour, a unifying factor, a method of eradicating the poverty of 
all by all and in this venture, the Planning Commission plays a signi¬ 
ficant and important role. 


The Planning Commission is essentially a stall agency, its chief func¬ 
tion being advisory and co-ordinating rather than executive. The task of 
formulating plans for the economic development could hardly be properly 
performed by an administrative department of the Government, for 
the departments are closely involved in the routine problems and lack 
the necessary vision, perspective and detachment that planning requires. 
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As the Planning Commission is free from day-to-day administrative 
and executive work, it is in a position to devote and direct all its 
energies to the formulation of the Plan and evaluate the progress in 
The execution of each stage of the Plan. It also enjoys such a position 
and status in the Government that enables it to maintain an effective 
liaison with the Union Ministries and the State Governments. 

National Development Council. The main functions of the National 
Development Council are : 

(i) to review the working of the National Plan from time to time ; 

(a) to consider important questions of social and economic policy 
iiffecting national development ; and 

(Hi) to recommend measures for the achievement of the aims and 
targets set out in the National Plan, including measures to secure the 
active participation and cooperation of the people, improve the 
efficiency of the administration, ensure the full development of the 
backward regions and sections of the community ; and build up 
resources for national development. 

Like the Planning Commission, the National Development Council 
has no constitutional or statutory authority. But its very composition 
gives it a unique position and its recommendations are treated with 
(he highest deference by the Union and Slate Governments. The 
National Development Council has been largely responsible for giving 
the five-year plans a truly national character and for ensuring uni¬ 
formity of approach and unanimity in its working. 

Community Development Projects. The term ‘Community Projects’ 
is of U. S. origin. It is a method of rural reconstruction. However, 
Community Development is not something totally new to India. 
Tagore and Mahatma Gandhi both experimented with rural develop¬ 
ment programmes and expressed the urgent need for national attention 
to improving the lot of the millions of village people who had hitherto 
been forgotten. It was. therefore, natural that the First Five- 
Year Plan gave high priority to a national programme for the develop¬ 
ment of all phases of village life. The First Plan described Community 
Development as the method and agency through which the process of 
transformation of social and economic life of the villages was to be 
achieved. It is a movement which seeks to bring about the collective 
and individual welfare of the rural folk. Its aim is to inculcate and 
infuse in the villagers the spirit of self help and self-reliance in the 
venture of improving their own socio-economic conditions. V. T. 
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Krishnamachari observed : “The programme seems to embody the 
efforts of the nation to build up a new life for itself and a pattern of 

society, in which there will be a fuller and richer life for all .it 

is a movement that will instil in the people a will for better life and 
create in them a passionate desire for improving their standard of 
Jiving through their own efforts.” The Community Development 
Programme was launched in India on 2nd October 1952. The objectives 
of this movement have been well described thus:“The principal object¬ 
ive of Community Development is to bring about social and economic 
advancement through the creation of new psychological attitudes. In 
essence, it is a psychological process intending to wean the village 
people from their reliance on the traditions of the past and to create 
in them a full acceptance of science and technology in their ways both 
of living and making a living*”. The initiative for Community 
Development, no doubt, came from the Government but it was hoped 
that in course of time this programme would evolve into a people’s 
programme in the implementation of which the government would 
offer its cooperation. 

Main Features of the Programme 

1. Community Development Programme is implemented in selected 
rural areas and efforts are concentrated to bring about the desired 
results. The object of concentrating the efforts in selected areas was 
to see the results of the experiment and to gain necessary experience in 
the sphere of rural development ; other areas were not to be neglected, 
but were to be brought within the purview of the Programme in certain 
phases. 

2. The Community Development seeks to make all-round develop¬ 
ment of rural life. It was stated in the First Five-Year Plan, “The 

peasant’s life is not to be cut into segments . the approach to the 

villager has to be a coordinated one and has to comprehend his whole 
life.” Thus, the programme aims to bring about a radical and total 
change in the pattern and conditions of rural life in India. 

3. The chief feature of the Community Development Programme is 
its emphasis on the task of developing the interest of the rural people 
with a view to enable them to think and to take the initiative in making 
efforts to improve their lot. It aimed at creating those conditions, which 
would make it possible “that Community Development evolved from a 

•Ensminger, Douglas : D;inosratic D;c5ntralisation ; A New Administrative 
Challenge : The Indian Journal of Public Administration—July—Ssptember 1961, 
P. U9. 
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Government programme with people's participation to a people’s prog¬ 
ramme with government cooperation.” It was rightly stressed in the 
First Plan : “Programmes which have been built on the co-operation of 
the people have more chances of abiding success than those which are 
forced down on them.” The object of this Programme is to make the 
villagers realise that they alone by their own efforts* and hard work, 
could help themselves in bettering their conditions of life. 


4. The programme provides for a single multi-purpose agency cap¬ 
able of rendering various types of services needed by the villagers at 
one and the same lime. When different departments of the Government 
approach the villager each from the aspect of its own work, the villager 
gets confused. In the past various departments concerned with rural 
development functioned in an independent manner. There was little or 
no co-ordination in their efforts, and there was no common objective to 
be realised. The untrained lowest officials of each department could 
hardly provide any guidance or help to the villagers in meeting their 
problems. This situtation has been remedied by the Community Deve¬ 
lopment Programme. The villager is now approached through the 
village-level worker, who is a common link of the various departments 
engaged in the rural development work. The village-level worker is 
adequately iriaiiod to discharge his duties and responsibilities in a satis¬ 
factory manner. 


Organisation : For implementing the Community Development Prog¬ 
ramme ilierc is a Central Committee consisting of the Prime 
Minister, members of the Planning Commission, Minister of Food and 
Agriculture and Minister of Community Development. The Prime 
Minister is the Chairman of the Committee. The Central Committee 
lays down broad policies and is reponsible for general supervision. 
Ji also is chiefly concerned with developing the Programme in consul¬ 
tation with the State Governments. Secondly, there is the State Develop¬ 
ment Committee. The Committee is constituted in each Slate and is 
presided over by the Chief Minister. Ministers in*charge of development 
departments are its members. The Development Commissioner is the 
Secretary of litis Committee. He is primarily reponsible for the execu¬ 
tion of community development programme in the State. He works 
under the guidance of the Central Committee, reports the progress 
of the programme in the State and suggests modifications in it to suit 
the needs of ihc peoples of the State. Thirdly, at the district level, there 
is a District Development Officer reponsible for the e.xccution of the 
development projects in the district. He functions under the direct super- 
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vision and control of the Development Commissioner. There is a 
District Development Board, with the Deputy Commissioner or the 
Collector as the Chairman and heads of various departments in the 
district concerned with the developmental activities as its members. The 
District Development Officer is the Secretary of this Board. Fourthly, at 
the Block level, there is a Block Development Officer, who is reponsi- 
ble for development work in the Block. He is helped by a team of 
experts in agriculture, social education, cooperation, aninial hus¬ 
bandry, and cottage industries etc. Lastly, at the village level, the 
Gram Sevak’ or the village level worker is in-charge of development 
work in a group of about ten villages. He is a multi-purpose man and 
has been given the necessary training in various spheres of develop¬ 
mental activities. He is responsible for eliciting the cooperation of the 
villagers in the implementation of the Community Development Prog¬ 
ramme in the villages under his charge. Apart from this official organ¬ 
isational set-up, the Panchayati Raj instilutions-lhc Zila Parishad, 
the Panchayat Samitis and the Village Panchayats are intimately 

connected with the execution of theCommunity Projects in their respect¬ 
ive areas. 

For purposes of implementing the Programme, the country has been 
delimited into 5,223 blocks. Of these 5,195 blocks have been taken up 
under the Programme; the rest of the 23 are kept for marginal adjust¬ 
ments. For each Community Project there are approximately 300 
villages. Each project area is divided into three Development Blocks, 
each block consisting of about 100 villages. The Development Block 
IS divided into a group of about 10 villages, each group being the field 
of work of the village-level worker. 


The Project Activities. The First Five-Year Plan describes the main 

activities under a Community Development Project to be as follows : 

agriculture and related matters, irrigation, communications, health, 
education, supplementary employment, housing, social welfare, etc! 
n agriculture is included the work of reclamation of land, provision 
of improved seeds and fertilizers, promotion of cultivation of fruits and 
vegetables, new and scientific tccheniqucs of cultivation and provision 
of better marketing and credit facilities. Under irrigation, stress has 
been laid on minor irrigation works such as tanks, lubc-wclls cinals 
etc The development of cottage industries has been undertaken 
with a view to provide employment to the village people in the off 

season. The Programme also envisages linking of every village in the 

project area with the main road. These feeder-roads are to be built 
with the voluntary cooperation of the villagers. An important part of 



246 


INDIAN CONSTITUTION AND ADMINISTRATION 


the Community Project is to provide facilities for adult education and 
expansion of primary and secondary education. Similarly, provision is 
made for rendering medical service to the village folks. There is also 
a provision for entertainment, sports and ‘melas\ 

Evaluation Machinery. It was realised that there should be an 
adequate machinery to ensure that Community Development Projects 
proceeded on the desired lines and that if there were any shortcomings 
these were detected in time. With this in view, the Programme 
Evaluation Organisation was set-up. It is an independent body for 
assessing the progress of the work of Community Development, though 
it functions under the general guidance of the Planning Commission. 
The Organisation, however, has no source of its own for collecting and 
checking the data. For this it depends upon the material supplied by 
the District and Block Development Officers. There is a Programme 
Evaluation Board which directs the functioning of the Programme 
Evaluation Organisation. It is this Board which is fully responsible 
for planning the work of the Programme Evaluation Organisation. Some 
of the States have also followed suit and set-up agencies to evaluate the 
progress of Community Development Projects. 

Estimate of the Community Development Programme. 

An earnest implementation of the Community Development 
Programme could have made a deep and an everlasting impact on the 
rural life in India. The main object of the Programme w'as to awaken 
the masses from their slumber and to inculcate in them the spirit of 
self-help. The Programme was launched with vigour and it was 
thought that within a short period, it would catch the imagination of 
the pLoplc in the villages and they would provide the necessary 
momentum for making it a success. The beginnings were quite 
liciiriening. But it is disconcerting to note that no appreciable headw'ay 
ha^ been made since the Inauguration of the programme nearly a 
decade and half ago in the solution of some of the major problems 
facing the rural coninuinity in particular and the country in general. 
The first flii^h of enthusiasm is over and the people’s interest has now 
almost waned. This is, perhaps, due to the excessive official control 
aiid supervision and also on account of lack of knowledge and iniatiat- 
ive on the pari of the people in the villages in understanding fully the 
inagnUude of the problems facing them and an absence of the will to 
make concerted and cooperative clforls to solve those age-old problems. 
They are affiicred by inertia and do not readily view with favour 
attempts to change the basis of life in their surroundings. Even a 
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cursory glance at the activities envisaged under the programme- 
improving agricultural production, introduction of new and scientific 
methods of cultivation, providing irrigation facilities, education, health 
and hygiene, housing, communications, sportsand recreation —can make 
one feel that immense benefits could accrue to the villagers on the 
availability of these facilities and their whole pattern of life could 
undergo a radical change. But things have tended to be static and the 
moorings of poverty and ignorance to-day are as strong as ever before. 
The failure of popular agencies—the Panchayat Raj institutions —to put 
into effect this well-meaning programme is also obvious. These agencies 
were established primarily to enable the village people to formulate 
their own development programmes and even to implement them, 
by contributing voluntary physical labour needed to put through 
schemes like construction of roads or canals or wells etc. for irrigation 
purposes. The failure of Panchayati Raj bodies is in a large measure the 
failure of the human element. The other causes like lack of experience, 
knowledge and financial resources, and official control have also contri¬ 
buted to the failure of this programme; but in the ultimate analysis the 
working of any organisation or programme is chiefly dcpendeiu on 
those who are called upon to implement the tasks for which an organi¬ 
sation is set up. The Community Development Programme was an 
ambitious endeavour to uplift the rural life. But it did not meet with 
an equally ambitious will and response on the part of the official and 
popular agencies and the people to accomplish the objective. 

The main criticism against the Community Development Programme 
has been on the following lines : 

The programme has failed in creating in the rural masses the spirit 
of self-reliance and collective endeavour to bring about all-round 
improvement in the rural conditions. It has failed in invoking the 
proper enthusiasm and a desire among the people of the villages to 
strive for a better living. The villagers have shown lack of inspiration 
to come forward to solve their own problems. The people have failed 
to realise that the community development programme is their own 
programme and that i» can be implemented only by them. Hvery villager 
regards the programme as merely a government activity. People think 
that since the government is out to develop the rural area, it should do 
everything without seeking any contribution from tlic people. Some 
of the people go to the extent of thinking that a community develop¬ 
ment programme benefits the officials more than the people. In the 
sphere of agriculture and that of co-operation much has not been 
achieved. It has been pointed out that rural industry is the weakest 
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spot in the whole of the comniunity development programme and hardly 
about 2’5 ’o of the people living in rural areas have been benefited by 
way of employment facilities through such industries. Similarly, in the 
sphere of cooperation though there has been a great increase in the 
number of co-opeialive societies, but these locieties have not been able 
to function in a successful manner. The co-operative farming societies 
have not altained succe-ss worth memioning. And this in itself indi¬ 
cates that there is hardly any clungc in the outlook of the village 
people. In the sphere of health and sanitaiion also, it has been 
pointed out tint the village people remain quite indifferent to 
sanitation and hygienic rules enjoined upon by the officials of the 
programme. They have looked upon ‘sanitation drives' and ‘clean-up 
drives witli a certain degree of cynicism. 

The Community Development Programme was intended to be 
a people s programme in which the Government participated in order 
to help the people to improve their lot. But it has now been recogniz¬ 
ed everywhere that in reality this programme has become a Govern¬ 
ment programme with varying degrees of people's participating in it. 
As administration has tended to be bureaucratic it did not really evoke 
large-scale popular participation. It has also been pointed out that 
the programme has operated in favour of the richer section of the rural 
society and it has not bestowed any advantage on the poorer people. 
Asa result of thi>, in the community development areas, the disparity 
between the rich and the poor has not been narrowed down ; perhaps 
it has been widened. Those who own property have been able to multi¬ 
ply it by securing loans and grants and those who have no properly 
have remained, more or less, unaffected by the benefits, which were 
suppi'-'cd to accrue to them as a result of this programme. It has 
rightly been .stated that it is not the rural population as a whole but 
a small section td the rich and the influcnti.il that have received bene- 
lit' liom the programme. The assistance provided by the Govern- 
meni in ilie implementation i>l the community development projects 
ilo.'s iiiu enable the masses of landless workers, poor peasants and arti¬ 
sans lo advantages which somehow or other, are cliannciled to the 
upper section of the rural societv. 

It h.is been admitted now that the programme is becoming a 
routine affair and the people have almost lost all interest in it. It is 
taking a shape vvhieh it will be difficult to change. 



CHAPTER XXVI 


STAFF COUNCILS AND ASSOCIATIONS IN INDIA 

The need for evolving a suitable machinciy within the structure of 
administration for consultations betw'cen Government and its employees 
had been felt for some time past. The first Pay Commission, as far 
back as 1946, stated as follows : 

“Government must recognise the importance of convincing its 
employees that representations and grievances of the latter will receive 
due and immediate consideration. We lay particular stress on this 
point, because the evidence before us disclosed absolute distrust, not to 
say despair, on the part of most grades of public servants as to their 
ever receiving a fair response from Government to their representa¬ 
tions.” ' 

The Government employees keenly desired that a machinery for 
negotiating and settling questions relating to their conditions of service 
that arise out of differences between the Government and its employees 
should be set up on the lines of Whitley Councils in England. A steady 
rise in the cost of living created situations in which the employees 
could not devote their best efforts and energies to their work. The 
First Pay Commission realising the difficulties encountered by the 
public employees and the need for creating a proper climate and under¬ 
standing on their part that their genuine grievances would be listened 
to and redressed by the Government made the following obscravation : 

Every effort must be made to secure cooperation, consultation, dis¬ 
cussion and negotiation between the staff and the Government. This 
can be best achieved if some machinery is kept in constant operation 
through frequent meetings. A slate of harmony can result only from 
the constant association of representatives of both sides in an inter¬ 
change of views and suggestions so that discussions even over contest¬ 
ed matters may result in friendly compromise. Both sides must meet 
on terms which enable free discussions to take place. The rank and file 
of Government servants should feel that questions affecting them are 
being looked after in an orderly way through discussion between their 
representatives and senior officials, and even when the officials are not 
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able to agree with the staff representatives, they will do well to explain 
the reasons w'hy.” 

The First Pay Commission enunciated four main principles in this 
regard. 

1. In the adjustment of differences between the State and its 
employees, the best course is to prevent such differences developing in¬ 
to a dispute. 

2. Even when a question has developed into a dispute, it is 
desirable to secure its settlement by negotiations between the two 
sides. 

3. If, however, it becomes necessary to secure outside help it must 
rather be for the purpose of mediation and consultation than for adjudi-’ 
cation. 

4. II all attempts at consultation fail, adjudication should be sought 
by voluntary settlement rather than b^ compulsory reference. 

These dear and detailed recommendations w'ere made in 1946, but 
for reasons best known to it the Union Government took no action 
on them for eight years. It was in 1954 that the Union Home Ministry 
made a slow and cautious move and issued a circular to all the Minis¬ 
tries of the Government to est.iblish Staff Committees on the lines of 
ti'ic Whitley Councils w'hich were constituted in England in 1919. The 
purpose of the Staff Committees was to secure the greatest measure of 
cooperation between the Government and its employees with a view to 
increase elficiency in the public service combined with the welfare of 
Go\ernment employees. These Staff Committees were to be advisory 
bodies coneerned with all matters relating to : 

1. The eondiiions under which the members of the staff were 
required to work : 

2. The general principles regarding conditions of service ; 

3. The welfare of the members of the staff: and 

4. Improvement of the cft'iciency and standards of work. 

It was staled that the Staff Committees will not take up for dis¬ 
cussion with the Government individual cases. The constitution of 
these Staff Committees was more or less based on the pattern of the 
W hitley Councils. In 1957. the name of the Staff Committees was 
altered and these came to be known as Staff Councils.But there was 
utter dissatisfaction on the part of the employees about the work and 
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fuctioning of these Councils. This is what the Second Pay Commission 
had to say In regard to the Staff Councils : 

“The evidence before us indicates that there is a great deal of 
dissatisfaction with the present position; the criticism of the existing 
machinery made on behalf of the employees’organisations ranged gener¬ 
ally on the following lines, that the will was lacking on the part of the 
Government to accept the principles of joint consultation as an effective 
instrument for the prevention of disputes; that even where the 
machinery was well-conceived it was not being worked efficiently; that 
meetings were not being held regularly; that some of the officers repres- 
senting the administration did not have the right attitude towards the 
machinery which they were supposed to work. Some of the employees’ 
associations referred with regret to the effect that the Varadachariar 
Commission’s recommendations in this matter had not been accepted 
by the Government and in proposing that the present situation required 
the establishment of machinery which fully in spirit and largely in form 
followed the Whitley machinery in the U. K., they appeared to us tO' 
represent the general feeling amongst employees’ organisations. Some 
of the Staff Associations in fact wanted a great deal more participation 
of the staff in management and administrative processes, including a 
voice in promotions and disciplinary cases. A great deal of support for 
permanent machinery for consultation, negotiation and settlement ol 
disputes has come from witnesses also and there arc in fact few 
dissentients.’ 

The dissatisfaction voiced by the employees against the working ol 
the Staff Councils was based on the assumptions that the major 
recommendations made by these Councils were not accepted, as some 
of these were concerned with important aspects of the employees’ 
service conditions: the recommendations accepted by the Sialf Coun¬ 
cils which were quite reasonable were not implemented by the Govern¬ 
ment. Thus, the spirit in which the Staff Councils have functioned and 
the manner in which their recommendations have been treated have 
left a feeling of deep disappointment and caused even frustration 
among the employees. 

Staff Councils-ConiposKlon : 

Each Ministry has now got two Staff Councils a Senior StaH Council 
for Class II and Class III employees and a Junior Staff Council for 
Class IV employees. The Senior Staff Council is composed of Govern¬ 
ment nominees and the representatives of Section Officers, Assistants, 
Stenographers and Clerks etc. The Ministry nominates a few officers, not 
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below the rank of Under-Secretary, to represent the Administration. 
There is no fixed number to represent the official side. Generally 7 to 10 
officers represent the official side. The Staff representatives are directly 
elected by the Staff. The representation on the Stiff side is on the basis 
of one for every twenty, from different grades. These representatives 
arc elected for a term of two years. The Secretary or the Joint 
Secretary is the Chairman of the Staff Council. The Secretary 
of the Slafl Council is nominated by the Chairman in consultation with 
the Slafl representatives. The Junior Staff Councils are similarly constit¬ 
uted. The Chairman of a Junior Staff Council is a Deputy Secretary 
of the Ministry. The official side is represented by officers not below 
the rank ol an Assistant. The Staff representatives are directly elected by 
the Class II employees, who are constituted into two groups one coin- 
rising of daftaris and record sorters and the other comprising of 
of peons, jamadars and sweepers etc. Each group is also allowed to 
elect an additional representative, who must be a government servant 
not holding a post above the rank of a Section Officer. This provision 
has been made in order to enable the Junior Staff Council to have a 
representative who is in a position to explain its point of view. Here 
also the Chairman nominates the Secretary in consultation with the 
staff representatives, 

A Staff Council is required to meet at least once in three months. 
A special meeting can be requisitioned by one fifth of the staff 
representatives. 

Functions : 

1. The Staff Councils consider suggestions for improving thesiandard 
of work. 


2. These provide to the members of the staff necessary machinery 
f.'r placing (heir point of \iew before the Government on matters relat¬ 
ing to the conditions of their service; and 


3. The Staff Councils provide means of personal contact between 
officers and staff with a view to developing cordial relations between 
them and encouraging the staff to evince keener interest in their 
work. 

4. The Staff Councils are described as advisory bodies but can 
discuss matters relating to : — 

(a) the conditions under which the members of staff are required 
to work; 

(b) general principles regulating the conditions of service ; 
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(c) welfare of the staff; and 

(d) improvement of efficiency and standard of work. 

The Councils are not empowered to bring forth for discussion 
individual cases of the employees. 

A Coordination Committee comprising of three senior officers of 
the Ministries of Home affiairs. Finance and Works, Housing and 
Supply has been constituted to deal with matters which are not resolved 
at meeting of the Staff Councils. 

Working of Staff Councils. 


The statistics regarding the number of meetings coinened. the 
number of recommendations made by the Stalf Councils and the accept¬ 
ance and implementation of a large number of these recommendations- 
hy the Government present a rosy picture of the working of these 
Councils. But statistics can be misleading and may not reveal the whole 
truth. The success or failure of the Staff Councils must be judged by 
one and one criterion only. This criterion is the unqualified satisfaction 
and support of the government employees to these Councils and their 
abiding faith in them as instruments or agencies through which they 
have the opportunities to improve their conditions of service and work. 
If this yardstick is to be applied to the working of the Stalf Councils, tiic 
inevitable conclusion would be that these have mostly failed to attain the 


purpose. The employees had been greatly dissatis/ied with the working of 
the Staff Councils. The Government exhibited an attitude of having no 
faith in the principle of joint consultations as an effective instrument of 
preventing disputes. The meetings of these Councils were not regularly 
convened and the Councils did not work efficiently. The higher oJlicers. 
lacked proper mental out-look and did not possess the correct perspec¬ 
tive for the proper working of this machinery. The Staff Councils 
were successful in getting their recommendations implemented on 
minor matters only, but failed to get any major concessions from the 
Government. It was mainly for this that they could make no impact 
on the minds of the employees. 


The Staff Councils, though modelled on the Whitely Councils 
intheU.K., lacked the very spirit and form of those Councils The 
Staff Councils in India are just individual entities functioning in their 
respective Departments. There is no national organisation like the 
National Whitley Council in England. The Coordinating Commitee 
to which reference has been made above is a type of clearing house of 

different and conflicting views of various Departments. 
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It was in October 1960 that the Government of India proposed to 
■make the necessary changes and draw up a scheme to bring the Staff 
Councils in line with the Whitley Councils in England. It agreed to 
■set-up a three-tier machinery consisting of Local or Regional Councils, 
Departmental Councils and the National Council. The Local oi 
Regional Councils shall deal with matters concerning all Government 
offices in a particular region. The Departmental Councils shall deal 
with matters of their respective departments. The National Council 
shall consider matters relating to the conditions of service of the 
employees and promotion of their welfare. Provision for an Arbitration 
Commitee consisting of one representative each of the Government and 
the employees also exists. Any dispute which the National Council 
is unable to resolve will be referred to the Arbitration Commitee. In 
September 1963 the Government announced its decision to establish this 
three-tier machinery on a non-siatutory basis. But so far, no concrete 
steps have been taken to bring the Local or Regional, Departmental 
and National Councils into existence. Such inexplicable delays on the 
part of the Government jeopardises the prospects of success of Whitely 

Councils in India. It is a pity that an institution that has grown and 
worked so successfully in England, has not even commenced its career 

on a proper course in our country. The objects of Whitely Councils 
in England have been described to be as follows : (a) to pi full 
co-operation between management and siafiT “with a view to increase 
ctliciency of the public service combined with the well-being of those 
employed”; these have been described as the two most important 
considerations for the establishment and working of the Whitley 
Councils: (b) to provide machinery for dealing with grievances; and 
(c) to bring together in the solving of problems, the experience and 
different points of view of many kinds of civil servants. E.H. Cooper 

has rightly said : “The spirit of Whitleyism is a readiness on both sides 
to make the machinery of joint discussion work, to aim at reaching the 
best po.ssible settlements amicably and to the satisfaction of both sidls.” 
He has also observed : “The great strength of Whitleyism in the Civil 
Service is that of an idea; the idea of bringing together the whole Civil 
Service, or the Whole Staff of a Department, of promoting on each 
Whitley body a single view-point and spirit, and of giving-to civil servants 
a voice in the management of their profession as a whole.” It is to 
be hoped that in India^ too, we shall sooner than later realise the 

strength of this idea. 


CHAPTER XXVII 


OMBUDSMAN—HIS FUNCTIONS AND DUTIES 

The nature and character of the State has undergone a radical 
■<:hange in the present century. The Social Welfare State undertakes 
to perform multiple functions and has assumed great responsibilities 
for regulating various aspects of social life. The advent of the Welfare 
State in the advanced countries of the West has placed on the admini¬ 
stration heavy duties for rendering different types of services to the 
people. In the developing countries also, sustained efforts are afoot 
to transform and make the lot of the common man better than it was 
ever before. The result is a manifold increase in the tasks undertaken 
by the administration. With every increase in the activities of the 
modern State, the citizens are experiencing that government touches 
them at many points, and there is more and more of interference and 
regulation of many aspects of their daily life by the administration. The 
growth of social services inevitably leads to the growth of the bureau¬ 
cratic machinery. In India we have witnessed this phenomenon since 
the country took to the road of planned economic development. 

The common man has been called upon to deal with a host of petty 
^nd big officials, fill innumerable forms and cope with a maze of laws, 
rules and regulations that continue changing every now and then. He 
finds it extremely difhcult, notwithstanding his fundamental rights, to 
defend himself against abuse of power. The need in our country has 
long been felt for devising a suitable machinery to protect the citizens 
against misuse of vastly increased powers of the administrators. Views 
were frequently expressed that an institution on the pattern of 
Ombudsman that has so successfully worked in Sweden and other 
Scandinavian countries and also in New Zealand, should be set up 
in this country to look into the complaints of grievances of the people 
against the government officers guilty of abusing the authority vested in 
them. The institution of Ombudsman or the people’s man was first 
initiated in Sweden, whence it has been taken to other countries. It 
provides the necessary means for redressing the grievances of the people 
and of toning the administration. In England, Parliament has recently 
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enacted legislation for the appointment of an Ombudsman who would 
be known as Parliamentary Commissioner. Lord Shaweross emphasised 
the need for an Ombudsman in England in the following words ; — 

“In the ever growing complexity of the modern State, the interven¬ 
tions of central and local governments into the lives and affairs of 
the ordinary citizens inevitably multiply. For the most part, no doubt, 
these interventions are for beneficent purposes and have beneficent 
results. But the nature of governmental and local governmental activity 
is now such that large areas of discretion are created in regard to all 
sorts of matters affecting the lives and rights of ordinar> people in 
varying degrees. 

“The general standards of administration in this country are high. 

probably indeed higher than in any other. But with the existence of a 
great bureaucracy there are inevitable occasions, not insignificant in 
number, when through error or indifl'erence injustice is done - or 
appears'to be done. The man of substance can deal with the situations. 
He is near to the Establishment: he enjoys the status or possesses the 
influence which will ensure him the car of those in authority. He can 
afford to pursue such legal remedies as may be available. He knows 
his way around. But too often the little man. the ordinary humble 

cili;en, is incapable of asserting himself. The little man has become 

too used to being pushed around ; it rarely occurri to him that there is 
any appeal from what ‘they' have decided. And too often there is 

not. 

If in the fully mature and sound democracy of England, conditions 
exist and prevail that call for the establishment of a machinery to 
redress the grievances of the ordinary humble citizen, then the need 
for such an agency in a nascent democracy like that of India, where 
traditions of authoritarian rule have been deep-rooted, can hardly be 
over emphasized. Keeping the increasing difficulties that are being 
faced by the common people, the Administrative Reforms Commission 
headed by Mr. Morarji Desai has recommended the creation of the olTice 
of Ombudsman, at the Centre and in the Slates. The Commission 
itself has prepared a draft Bill to give effect to the idea and one can 
safely hope that the Government would soon make up its mind and 
give effect to the Commission’s recommendations. The office of Ombuds¬ 
man will fill a big void and it will increase the confidence of the 
ordinary citizen in the administration. Genuine public complaints or 
grievances about administrative actions in this country need to be 
looked into fully, properly and impartially and remedied without much 
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delay. This would result, as has happened in other countries, in the 
good deal of improvement of administrative standards and efficiency. 

The Administrative Reforms Commission has designated Ombuds¬ 
man as Lok Pal or Lokayukta and has recommended that he should be 
attached to Parliament and the State Assemblies respectively, and 
should report to them annually about his work and make recommenda¬ 
tions. It is proposed that his reports would include case work, comments 
on the shortcomings in the work of courts, Government and other 
administrative bodies and loopholes in law necessitating remedial legis¬ 
lation. It has been suggested that at present Lok Pal or ‘Parliamentary 
•Commissioner for Civil administration’ may be had at the Centre and 
Lokyuklas in the States. As experience is gained, a similar ofheer 
for military administration can be appointed by Parliament at a 
later stage. 

The Ombudsman—designated as Lok Pal by the Administrative 
Reforms Commission will excercise an over-all supervision and 
•control on the administration by entertaining complaints and also 
initiating action on his own on coming to know of grievances of the 
people from other sources, like Press reports. He will be entitled to 
inspect public offices and institutions to examine their functioning and 
also to receive and investigate complaints against those connected 
■with them in any way. He will be vested with the power to call for liles 
and ask for explanations. After investigation, he may recommend 
remedial action, reprimand or get proceedings instituted against erring 
officials. It has also been suggested that in certain urgent and deserv¬ 
ing cases when the Lok Pal finds that he cannot get immediate redress 
from the authorities, he may be entitled to report straightaway to 
Parliament. Parliament, it is pointed out, should appoint a Standing 
Commitee on the pattern of the Public Accounts Committee to go into 
and deal with all the reports of Lok Pal. Parli.iment will consider 
the reports of the Ombudsman along with the recommend.iiions of the 
Standing Committee. 

The Ombudsman will be empowered to give wide publicity to his 
views and comment upon inefficiency, delay and negligence on the part 
of the civil administration. This would make the administration quite 
alert to its duties and responsibilities. 

On receipt of a complaint and being satisfiid that there is a prima 
justification of the complaint, the Ombu-isman will ask for all 
documents and evidence from the complainant ; he will also call for the 
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relevant files and later ask for the explanations of the concerned 
officials. The officers attached to the office of the Ombudsman will 
not be attached to any Department. This will ensure an objective, 
detached and independent outlook on every case entrusted to them for 
investigation and processing. The Ombudsman will take up for his 
consideration only those complaints where the complainants have 
exhausted all the available remedies. His findings will not be in the 
nature of quashing or altering the decisions already taken or awarding 
damages to aggrieved persons or parties. He would only make 
recommendations to the Government. The cases handled by the 
Ombudsman will be regarded as sub iudice till a final decision is 
announced by him. After this is done, all these documents will 
become a public property. This would enable him to keep his 
proceedings above board. 


A high-powered functionary like the Ombudsman must be a person 
with exceptional qualities of mind, character and integrity. It has been 
suggested that a person who is to be appionied should possess the 
qualification laid down for the Supreme Court Judges in the case of 
Central Ombudsman—the Lok Pal —and those laid down for the High 
Court Judges, for the State Ombudsman —the Lokayukta. These 
appointments should be statutory like that of the Auditor-General of 
India. 


It has been suggested that the President of India on the advice of 
the Chief Justice of the Supreme Court should appoint the Ombudsman. 
The Chief Justice ma> submit a panel of three names to the 
President, who will be the sole and final authority for selection and 
appointment. In the case of the Stale Ombudsman, the proposal is 
that the Chief Jusiicc of the H-gh Court will submit a panel to the 
President who will select and appoint Slate Ombudsman—the Lokay- 
ukla. The Lok Pal and the Lokayukta should enjoy the status of the 
Chief Justice of India and Chief Justice of High Court respectively. 
The Onibudsman should have a fixed tenure ot should retire on attain¬ 
ing a particular age limn. Like ilie Cliief Jusiicc of India, the terms 
and conditions ol the service, file salary and other allowances of the 
Ombudsman shouM not he varied to liis disadvantage. If this olfice has 
to function in a saii^tving manner in our country sincere steps would 
have le> be taken {*• ensure that ii remains bevoiKl the pale of political 
inllucncc and iiueiicrence. Much wtuikl al.^o depend upe>n the calibre 
and quality ol the person appoinlej for such an imporlanl task. If 
rcgumal. caste or cturuiuinai coiisidcatuuis are brought into play in (he 
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matter of this appointment, then this institution would not grow at 
all and will not inspire any confidence in the hearts of the people. 
It is easier to transplant an institution of proved merit and usefulness but 
it is very dilTicult to create those conditions and provide the 
necessary environment, the climate, which would enable it to grow and 
develop. The office of Ombudsman would go a long way in meeting 
the needs of the little humble man, whom the administrators have 
hardly ever felt compelled to listen to sympathetically and come to his 
aid and rescue. For all these years he had been without any means 
to get his genuine grievances rectified. If today an institution is sought 
to be set up and entrusted with the responsibility of lending its ear to the 
complaints of the common man against those in authority, misusing or 


abusing the powers vested in them, which is not a very uncommon 
feature, then it should be founded on sound and well-defined 
principles and no ambiguity should be allowed to prevail about its 
functions and role. Brian Chapman has very rightly observed: “An 
Ombudsman has great reponsibilities. He is the tribune ot the people 
and principal protector against abuse of powers.’' This institution has 
succeeded in other countries because there the Ombudsman works inde¬ 
pendently, supervises the administration, protects the rights and 
interests of the people and has ensured to them justice and fair play. 
His work is done in an informal manner, he has access to the files and 
records of the administration and can demand explanations ot the 
officials. It has helped a great deal in streamlining adminis¬ 
tration. It is not hedged by the routine rules of procedure and has done 
well to reduce red-tape. In the Scandinavian countries, the Ombudsman 
generally initiates investigation on receipt of a complaint, but some- 
^times, it may be done on the basis of the Press reports also. However, 
all investigations are open, all the evidence and documents are made 
available to the Press and quite a good deal of publicity is given to the 
findings or suggestions of the Ombudsman. It is this that has made 
people to place lot of faith in this institution and it has really proved 
to be an asset to the common citizen. In his capacity as Commissioner 
of Parliament, the Ombudsman supervises the observance of law and 
statutes. He can intervene against all forms of illegal or improper 
conductor officials. He is empowered to investigate complaints against 
administrative decision, as well as complaints of officials misbehaviour, 
inefficiency or negligence. In Sweden and Finland, the Ombudsman 
is vested with wider and extensive jurisdiction. In these countries and 
so also in Denmark, Ministers are subject to the supervisory authority 
of the Ombudsman. The judicial authorities also come under the pur- 
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view of tlie Ombudsman in Sweden and Finland, but in Denmark^ 
Norway and Newzealand. it is not so. In Sweden and Norway, ihere 
are two Ombudsmen, one to supervise the civil administration and the 
other to supervise the military administration. In the U. S. S. R and 
certain other East European countries like Czechoslovakia, Hungary, 
Poland and Rumania, the procurator system plays an important part 
in securing the redress of citizen's grievances and ensuring observance 
of legality at all levels of administration. In France and certain 
other countries there exists a system of courts empowered to deal with 
disputes between indi\ iduals and the administration, svhich is separate 
from the hierarchy of ordinary courts. In France the Conseil 'Etat 
or the Council of State acts as a general administrative tribunal besides- 
redressing the grievances both of individuals and corporate bodies. The: 
Councillors are ail highly-qualified persons. 


We find that in many advanced countries to-day a machinery 
for entertaining and looking into the complaints of the people against 
administration and officials has been set up. In India, the Government 
has undertaken the stupendous task of the economic development 
of the country and ’Planning' has become the means to secure this 
goal. This has resulted automatically in the extension of bureaucracy 
and wide discretionary powers have been vested in its hands. It was 
observed by the Law Commission that there is a vast field of adminis- 
traii\c action in India in which administrative authority may act out¬ 


side tlv. strict scope of law and propriety, without the injured citizen 
licing in a position to obtain effective redress. The Santhanam Comm¬ 
ittee on Fre\ention of Corruption stated: “Discretionary powers are 
exercised by dilTercnt categories of Goxernment servants all of whom 
are not endowed with a high sense of dedication and integrity in equal 
measure. There is scope for harassment, malpractices and corruption 
in the exerci-e of discrelionarv powers. While we recognise that it 

wvuld not be possible to completely eliminate discretion in the exercise 
of pov.crs. it sliould be possible to devise a system of administration 
w hieii would reduce, to the minimum, the need for exercise of personal 
di.cretion consistent with efficiency, and speedy disposal of public 
bu.mes^. Even so. there would be quite a considerable area where 
L^Ll\l^c of discretion could no! be eliminated. It will, therefore, be 
ncecs^al \ to dexise adequate methods of control over exercise of discre¬ 
tion .710111 this it becomes abundantly clear that there is an urgent need 
in our country for setting up the office of Ombudsman, both at the 


I nil'll level and in the Slates. 
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The increase in the scope and direction of Governmental powers 
has been accompanied by an increase in the volume of legislation and 
executive order. The ^ powers granted to Government by Parliament 
have tended to become more discretionary. Delegated legislation which 
has become almost necessary has also increased immensely the powers 
of the executive. Its powers have further widened on account of the 
significant rise in administrative adjudication. This extension of the 
executive arm of the Government in all these three directions has made 
it absolutely necessary for a machinery to be devised for the redress of 
citizen’s grievances. 

“The fundamental argument for Ombudsman is that Governmental 
processes can be improved significantly through continuing criticism 
by an officer who focuses on problems of administrative action but 
who is not involved in making the substantive decisions and who is 
not limited to one field of administration. The idea rests heavily on 
the cardinal principle of check which has played an important role in 
the historical development of protections against unfair Governmental 
actions. The check is all the more elfective because it is made by an 
officer with a different focus from that of the administrator whose 
approach is more subjective. The check can be aimed at not merely 
unfairness but also at inefficiency. The Ombudsman can combine 
the two major tasks of investigating complaints in specific cases and 
making sustained enquiries into possible ways to strengthen the 
administrative process : these two tasks belong together, for the} 
interact on each other.”* 

It has been emphasised by Davis: “Neither codes of uniform 
administrative procedure nor laws prescribing minimum procedural 
safeguards can accomplish the single objective of devising belter protec¬ 
tions against unfairness and at the same time increasing the efiectivc- 
ness of the administrative process. What we need are sustained, continu¬ 
ing enquiries, embracing all kinds of governmental processes in all 
the myriad agencies.” This is the main justification for the institution of 
Ombudsman. 


The recommendation of the Administrative Reforms Commission 
for the creation of the institution of Ombudsman in India has recently 
been vehemently criticised by Mr. Justice P. B. Mukherji of the 
Calcutta High Court who delivered the ‘Sir ChimaiiLal Sctalwad 


‘ Davis K. C, 

D Grievances”. 

o43. 


quoted by S. N. Chaturvedi” Miicliinery for Redress of 
Indian Journal of Public Adminisiraiion”- July—Sept. 1966 
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Memorial Lectures' under the auspices of Bombay University. He has 
observed that the Ombudsman was “contrary to the basic letter and 
basic spirit” of the Indian Constitution. Justice Mukherji has remarked 
‘Unless one is prepared to throw the whole Indian Constitubon lock, 
stock and barrel overboard, an Ombudsman cannot fit in the Indian 

Constitution.” 

“An institution like an Ombudsman will be an excuse for tyranny 
and maladministration. It will denigrate the Constitution. It will 
denigrate the judiciary. It will denigrate the Parliament and State 

legislatures.” 


“Soon after the Ombudsman, we will have to have an Ombudsman 
for the Ombudsman. The Ombudsman will be a new star chamber with 
a different Indian instead of a Nordic name. * 


He said that the International Commission of Jurists had set up a 
committee to discuss the need for an Ombudsman in the Asian and 
Pacific regions. The Ombudsman proposed by the Committee wou d 
be both accusatorial and inquisitional, a combination unprecedented 
in a democracy with traditions of independent judiciary. 


Mr Justice Mukherji said that presumably inspired by these sugges- 

lions the .Administrative Reforms Commission had proposed the creation 
of Central and States' Ombudsman-the names of the Indian edition 
being Lok Pal and Lokayukt. 

“Their appointment, status and tenure proposed are 
to the conditions of sendee of the Supreme Court and High Court 
.ludges. These ombudsmen will be new constitutional institutions to be 

set up by amendment of the Constitution,” he said. 

tustice Mukherii further observed : “The names Lok Pal and Loka- 
vukt are not onlv flamboyant but also dangerously pretentious, much too 
■reminiscent of the benevolent despots. Such an ombudsman ts not quite 
a Supreme Court or a High Court judge.” He has pointed out that 
such an ombudsman had only pretensions of that office s conditions ot 
service. By reason of his proposed method of appointment, smtus and 

tenure he could not be Te^ponsible to Parliament or State *egisl^ures, 

and he was expected to bo a watchdog of erring Ministers and officials. 
Secondlv one Lok Pal for the entire sub-continent of India will 

necessarily be a captive of unmanageably numerous files and dossiers, 
and inescapably dependent on a whole miscellaneous army of sub¬ 
ordinate and self-proliferating secretariat,” 
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This sharp criticism of an institution that has worked successfully 
in various democratic countries seems to be quite unjustified. The 
basic tenets of our Constitution and our legal system are mostly 
borrowed from England and if in that country the institution of 
Ombudsman is not going to denigrate the judiciary, and the Constitution 
and Parliament, then it passes one's comprehension as to how this 
will come to happen in India. A step to set up a machiner\ for 
redressing people’s grievances cannot be something contrar> to the 
spirit of our Constitution, for the latter seeks to cuirantec fair play and 
justice to all the citizens. 
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